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When a Court Should Intervene

My subject is well-worn; it is not likely that I shall
have new light to throw on it; but it is always fresh,
and particularly at the present time it is important
enough to excuse renewed examination. I shall con-
fine myself to the function of United States courts,
particularly the Supreme Court, of declaring invalid
statutes of Congress, or of the States, or acts of the
President, because they are in conflict with what we
have come to call our “Bill of Rights,” by which I
mean the first eight and the fourteenth amendments
of the Constitution of the United States.

As you know Congress proposed the first eight
in the same year that the Constitution was ratified,
1789, and they were themselves ratified in 1%g1.
Some of the states had indeed made these amend-
ments a condition upon their ratification of the
Constitution, and they were generally regarded as
embodying the same political postulates that had
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been foreshadowed though not fully articulated in
the exordium of the Declaration of Independence:
“self-evident” and “unalienable rights” with which
all men “are endowed by their Creator” and among
which are “life, liberty and the pursuit of happi-
ness.”’ )

That these were rights arising out of “Natural
Laws,” “inherent” in the structure of any society,
or at least any civilized society, were notions widely
accepted at the end of the eighteenth century, and
behind them lay a long history, going back to at
least the beginning of our era. Even when the pow-
ers of king or emperor were at their most absolute
and unconditioned peak, it had been conceived
that there were limitations valid against any human
authority. When the ruler or rulers, be they who
they might, exercised powers that went beyond
them, their acts were not law at all and nothing
could make them so. The easiest support for this at-
titude was that the source of “Natural Law” was
the Will of God; so St. Thomas Aquinas conceived
it; so does the Church still assert it; and so did
the Deists of the eighteenth century.

It is not my purpose either to assail or to defend
this position, nor indeed should I be competent
to do so. I shall, however, ask you arguendo to as-
sume with me that the Constitution and the “Bill
of Rights” neither proceed from, nor have any war-
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rant in, the Divine Will, either as St. Thomas or
Jefferson believed; but on the contrary that they
are the altogether human expression of the will of
the state conventions that ratified them; that their
authority depends upon the sanctions available to
enforce them; and their meaning is to be gathered
from the words they contain, read in the historical
setting in which they were uttered. This presup-
poses that all political power emanates from the
people, and that the Constitution distributed among
different “Departments” —as Hamilton called
them — the authority of each as it was measured
by the grant to it. No provision was expressly made,
however, as to how a “Department” was to proceed
when in the exercise of one of its own powers it
became necessary to consider the validity of some
earlier act of another “Department.” Should the
second accept the decision of the first that the act
was within the first’s authority, or should it decide
the question de novo according to its own judg-
ment? A third view prevailed, as you all know:
that it was a function of the courts to decide which
“Department” was right, and that all were bound
to accept the decision of the Supreme Court.

‘The arguments of those who, like Jefferson, held
that each “Department” was free to decide the
issues before it regardless of how any other “De-
partment” had decided it, was, as I understand it, as
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follows: The exercise of any delegated power pre-
supposes that the grantee believes that the grant
extends to the occasion that has arisen; and it is a
necessary incident of the grant itself that he shall
so decide before he acts at all. He may of course
be wrong; and, when he is, he will be accountable
to the grantor; but he is accountable to no one
else, unless it be an authority paramount to both
himself and the grantor.

The federal courts themselves derive all their
powers from the “People of the United States”
when they “ordain[ed] and establish[ed]” the Con-
stitution, and the same was true, ceteris paribus,
of the state courts. One cannot find among the pow-
ers granted to courts any authority to pass upon
the validity of the decisions of another “Depart-
ment”’ as to the scope of that “Department’s” powers.
Indeed, it is to be understood that the three “De-
partments’”’ were separate and coequal, each being,
as it were, a Leibnizian monad, looking up to the
Heaven of the Electorate, but without any mutual
dependence. What could be better evidence of com-
plete dependence than to subject the validity of
the decision of one “Department” as to its authority
on a given occasion to review and reversal by an-
other whose own action was conditioned upon the
answer to the same issue? Such a doctrine makes
supreme the “Department” that has the last word.

4
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Nor can any support for the doctrine of the suprem-
acy of the judiciary be found in the “Supremacy
Clause,” * which, so far as it proves anything, accords
rather with the view that, when it was intended to
grant courts the power to declare a statute invalid be-
cause it was in conflict with the Constitution, some
express grant was thought necessary. That clause did
indeed require state courts to follow federal laws
and the federal constitution when the state laws
or the state constitution were “to the contrary’’;

and that requirement no doubt presupposed that

they should have jurisdiction to determine whether
a conflict existed. Moreover, we may arguendo even
admit that when the conflict is between a federal
law and a state law or constitution, the state court
is to determine the validity of the federal law quoad
the federal constitution. Furthermore, we may ac-
cept Section 25 of the First Judiciary Law as valid,

-s0 that on some occasions the Supreme Court might

have to decide whether a state court’s construction
of the Constitution was correct. However, the clause
was obviously directed against the states alone to
prevent their intruding upon the powers they had
delegated or failing to obey limitations on their
own powers that they had accepted. Such a grant
cannot be stretched into a general authority to pass
upon other instances of legislative conflict with the

1§2, Article VI
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Constitution; rather we should resort to the maxim,
expressio unius, exclusio alterius, and declare that
it indicates the absence of any such authority.
Before the other side definitively won its way in
Marbury v. Madison? it had been equally vocal,
in general as follows. In the first place, it was cus-
tomary in colonial times for courts to decide whether
colonial laws were in accord with colonial charters,
and there were several instances after 1776 and be-
fore 1787 in which state courts had assumed the
same authority as to state statutes. As the Consti-
tution gradually took form in the Convention,
again and again in their arguments, members as-
sumed that the federal courts should have the same
authority. One of the reasons against a “Council
of Revision,” of which the Supreme Court was to
be a part, was that this would embarrass the exer-
cise of its duty later to determine whether the Con-
stitution had authorized the statute in question.
It was the opinion at least of Gerry, Wilson, Mason,
Morris, Hamilton, and, although the conclusion
appears to me somewhat doubtful, perhaps also
of Madison, that the Court was to decide whether
a statute was within the powers of Congress. Fi-
nally, some decisions of the courts soon after 14789
are inconsistent with any other conclusion. In spite
of authority which I am certainly not qualified to

21 Cranch 137.
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challenge, I cannot, however, help doubting whether
the evidence justifies a certain conclusion that the
Convention would have so voted, if the issue had
been put to it that courts should have power to
invalidate ‘acts of Congress. It is significant that
when Hamilton, who, as I have said, and as was in
any event to be expected, had apparently been
among those who supported the power, came to
defend it as he did in the well-known 48th number
of the Federalist, he did not suggest that the conclu-
sion followed from anything in the text; but rather
from the ordinary function of courts to construe
statutes. The following is the meat of his argument:

“It is far more rational to suppose that the courts
were designed to be an intermediate body between
the people and the legislature in order among other
things to keep the latter within the limits assigned
to their authority. The interpretation of the laws is
the proper and peculiar province of the courts. A
constitution is, in fact, and must be regarded by
the judges, as a fundamental law. It therefore be-
longs to them to ascertain its meaning as well as the
meaning of any particular act proceeding from the
legislative body. . . . Nor does this conclusion by
any means suppose a superiority of the judicial to
the legislative power. It only supposes that the power
of the people is superior to both; and that, where
the will of the legislature declared in its statutes

7
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stands in opposition to that of the people declared
by the Constitution, the judges ought to be gov-
erned by the latter rather than the former.”

" Obviously, Hamilton did not agree with Bishop
Hoadley when in a sermon before George the First
in 17147 he said: “Whoever hath an absolute author-
ity to interpret written or spoken laws; it is he who
is truly the lawgiver to all intents and purposes and
not the person who wrote or spoke them.”

It is interesting to observe how closely Marshall’s
reasoning in Marbury v. Madison ® followed Hamil-
ton’s.

“It is, emphatically, the province and duty of the
judicial department, to say what the law is. Those
who apply the rule to particular cases, must of
necessity expound and interpret that rule. If two
laws conflict with each other, the courts must decide
on the operation of each. So, if a law be in opposi-
tion to the constitution; if both the law and the
constitution apply to a particular case, so that the
court must either decide that case, conformable to
the law, disregarding the constitution; or conform-
able to the constitution, disregarding the law; the
court must determine which of these conflicting
rules governs the case; this is of the very essence of
judicial duty. If then, the courts are to regard the
constitution, and the constitution is superior to any

31 Cranch 137, 177, 178.
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ordinary act of the legislature, the constitution, and
not such ordinary act, must govern the case to
which they both apply.” '

That reasoning had not always satisfied the Chief
Justice, for in Ware v. Hylton,* as counsel for the
defendant he had expressed himself as follows:

“The legislative authority of any country can
only be restrained by its own municipal constitu-
tion; this is a principle that springs from the very
nature of society; and the judicial authority can
have no right to question the validity of a law, un-
less such a jurisdiction is expressly given by the
constitution. It is not necessary to inquire, how the
judicial authority should act, if the legislature were
evidently to violate any of the laws of God; but
property is the creature of civil society, and subject,
in all respects, to the disposition and control of
civil institutions.”

It is of course true that, when a court decides
whether a constitution authorizes a statute, it must
first decide what each means, and that, so far, is the
kind of duty that courts often exercise, just as they
decide conflicts between earlier and later precedents.
But if a court, having concluded that a constitu-
tion did not authorize the statute, goes on to annul
it, its power to do so depends upon an authority
that is not involved when only statutes or precedents

43 Dallas 1gg, 211.
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are involved. For a later statute will prevail over
an earlier, if they conflict, because a legislature con-
fessedly has authority to change the law as it exists.
So too when a court finds two precedents in con-
flict, it must follow the later one, if that be a deci-
sion of a higher court, and it is free to do so if it
be one:of its own, because, again, confessedly it has
authority to change its mind. But when a court
declares that a constitution does not authorize a
statute, it reviews and reverses an earlier decision of
the legislature; and, however well based its authority
to do so may be, it does not follow from what it
does in the other instances in which the same ques-
tion does not arise. It does indeed arise when a
court is called upon to say whether a statute setting
up an administrative tribunal has authorized a reg-
ulation of that tribunal. The court has authority to
refuse to enforce the regulation if it concludes that
the statute did not authorize it, but only because
of its conceded power to pass upon the meaning
of the statute regardless of how the tribunal may
have construed it.

There was nothing in the United States Con-
stitution that gave courts any authority to review
the decisions of Congress; and it was a plausible —
indeed to my mind an unanswerable — argument
that it invaded that ““Separation of Powers” which,
as so many then believed, was the condition of all

10
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free government. That there were other reasons,
not only proper but essential, for inferring such a
power in the Constitution seems to me certain; but
for the moment I am only concerned to show that
the reasoning put forward to support the inference
will not bear scrutiny.

As an approach, let us try to imagine what would
have been the result if the power did not exist.
There were two alternatives, each prohibitive, I
submit. One was that the decision of the first “De-
partment” before which an issue arose should be
conclusive whenever it arose later. That doctrine,
coupled with its conceded power over the purse,
would have made Congress substantially omnipotent,
for by far the greater number of issues that could
arise would depend upon its prior action.

Hamilton in the 71st number of the Federalist
forecast what would probably have been the result.
He was speaking of what he called the “tendency
of legislative authority to absorb every other.” “In
governments purely republican, this tendency is
almost irresistible. The representatives of the peo-
ple in a popular assembly seem sometimes to fancy
that they are the people themselves, and betray
strong symptoms of impatience and disgust at the
least sign of opposition from any other quarter; as
if the exercise of its rights by either the executive
or the judiciary were a breach of their privilege and

11
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an outrage on their dignity. They often appear
disposed to exert an imperious control over the
other departments; and, as they commonly have the
people on their side, they always act with such
momentum as to make it very difficult for the other
members of the government to maintain the balance
of the Constitution.”

It was unfair to ascribe to a mere lust for power
this disposition of legislators to expand their pow-
ers. As Hamilton intimated, every legislator is under
constant pressure from groups of constituents whom
it does not satisfy to say, “Although I think what you
want is right and that you ought to have it, I
cannot bring myself to believe that it is within
my constitutional powers.” Such scruples are not
convincing to those whose interests are at stake;
and the voters at large will not usually care enough
about preserving “the balance of the Constitution”
to offset the votes of those whose interests will be
disappointed.

The issues that arise are often extremely bafiling,
and the answers are not obvious. They demand, not
only a detached approach, but a training in verbal
analysis by no means general among legislators,
even though they are usually lawyers. The un-
certainties that so often arise are shown by the dif-
ferences in the answers of the judges themselves.
Take for instance the power of Congress to levy

12
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taxes in order “to pay the debts and provide for the
common defense and general Welfare of the United
States.”

There is indeed no great difficulty in deciding
whether a tax is “to pay the debts” of the United
States; but at times it is hard to say whether a
statute is a tax to “‘provide for the . . . general Wel-
fare.” An excise might be in form a tax and yet
not raise enough revenue to pay for the cost of its
administration. Furthermore, is the taxing power
limited to raising money necessary to the exercise
of some of the prescribed powers of Congress, or
does it extend to whatever Congress may think ben-
eficial to the “People’?

Again, consider the power “to regulate commerce
with foreign nations and among the several States.”
Are all “regulations” valid so long as they impinge
only upon ‘“‘commerce among the States”? It is con-
stitutional to prevent those who do not pay a mini-
mum wage, or who employ child labor, from send-
ing their wares across state lines; but would it be
constitutional to forbid carpenters, plumbers, bak-
ers, or brewers to do so, unless they passed a fed-
eral examination and received a federal license?
Do the natural resources in land under water below
low tide belong to the nation or the abutting states?

What I have called the first alternative would
have meant that the interpretation of the Constitu-

13
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tion on a given occasion would be left to that
“Department”’ before which the question happened
first to come; and such a system would have been
s0 capricious in operation, and so different from that
designed, that it could not have endured. More-
over, the second alternative would have been even
worse, for under it each “Department” would have
been free to decide constitutional issues as it thought
right, regardless of any earlier decision of the others.
Thus it would have been the President’s privilege,
and indeed his duty, to execute only those statutes
that seemed to him to be constitutional, regardless
even of a decision of the Supreme Court. The
courts would have entered such judgments as seemed
to them consonant with the Constitution; but nei-
ther the President, nor Congress, would have been
bound to enforce them if he or it disagreed, and
without their help the judgments would have been
waste paper.

For centuries it has been an accepted canon in
interpretation of documents to interpolate into the
text such provisions, though not expressed, as are €s-
sential to prevent the defeat of the venture at hand;
and this applies with especial force to the inter-
pretation of constitutions, which, since they are
designed to cover a great multitude of necessarily
unforeseen occasions, must be cast in general lan-
guage, unless they are constantly amended. If so,

14
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it was altogether in keeping with established prac-
tice for the Supreme Court to assume an authority
to keep the states, Congress, and the President within
their prescribed powers. Otherwise the government
could not proceed as planned; and indeed would
almost certainly have foundered, as in fact it al-
most did over that very issue.

However, since this power is not a logical deduc-
tion from the structure of the Constitution but only
a practical condition upon its successful operation,
it need not be exercised whenever a court sees, or
thinks that it sees, an invasion of the Constitution.
It is always a preliminary question how importu-
nately the occasion demands an answer. It may be
better to leave the issue to be worked out without
authoritative solution; or perhaps the only solution
available is one that the court has no adequate
means to enforce. As we all know, the Supreme
Court has steadfastly refused to decide constitu-
tional issues that it deems to involve “political
questions” — a term it has never tried to define —
although this feature of the doctrine has been a
stench in the nostrils of strict constructionists.: ““If
the courts have authority to intervene at all, by
what warrant,” these ask, “do they determine to
use, or to withhold it, at their pleasure? Who made
them the arbiters of all political authority in the
nation with a discretion to act or not, as they please?
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