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 Procurement and fairness in the workplace

Christopher McCrudden*
I. Locating public procurement
It will be useful to locate this chapter in the context of the book as a whole. Previous chapters have considered the growth of employment rights and protections and the main ways they are enforced, with a particular focus on the use of employment tribunals.  A recurring criticism of this approach is that it leaves it too much up to individuals to enforce their rights, with questions about how effective individuals are in bringing about effective change through employment tribunals. This approach also appears to put employers into a reactive rather than a proactive mode of thinking. 
As part of a possible rethink, additional or alternative methods of regulation might be considered. These methods of regulation might include, for example, consideration of a greater role for agency enforcement or monitoring of workplaces by a system of labour inspectorates, which might provide an alternative to reliance on an exclusively individualized, private-law model of enforcement. These methods of regulation might encourage employers to take action proactively to deliver fairer workplaces, adopting an organizational and structural focus, rather than focusing on the individual alone. It is at this point that the issue of using public procurement (the power that public sector organizations have to purchase works, goods, and services from the private sector) joins the discussion. 

As we shall see in this chapter, public procurement is also a potential lever for ensuring greater attention is given to ensuring minimum standards and effective employment rights in the workplace.  Public sector purchasers may encourage or require private sector employers from whom they buy to adopt a pro-active approach to ensuring fairness at work, with a focus on the organisation. This chapter explores whether and how far public procurement does, or could, influence whether – and how much – employment rights impact on employer policy and practice.   It considers what public procurement offers as a strategy and what factors help determine its effectiveness. 

Arguably public procurement remains a relatively underused tool for persuading and assisting organisations to comply with statutory standards and deliver fairer workplaces in the United Kingdom, but there is nonetheless some experience of its use. In the context of ensuring equality rights at work, the recent experience of Northern Ireland is particularly apposite. This role for public procurement has recently been given renewed prominence in Britain with the expanded equality duties included in the Equality Act 2010 (McCrudden, 2011). This chapter concentrates, therefore, on how governments do presently or might in the future use their purchasing power to try to ensure that private sector employers take action to ensure fairness at the workplace. In this context, “government” includes the state in various forms, including central government, local government, and various public bodies. This is one strand of ‘procurement linkages’ (McCrudden, 2007). The chapter draws on work the author carried out with the International Training Centre of the International Labour Organisation, commissioned by the European Commission (ITC/ILO, 2008).

II. Defining the parameters of the chapter

The focus of this chapter is whether and how far public procurement is, or could be, a factor that influences whether and how far employment rights impact on employer policy and practice towards delivering fairness in the workplace. The use of procurement by private sector organizations, i.e. the use of their purchasing power to develop fair workplace policies by employers in their supply chain, could provide a similar lever (Deakin and Koukiadaki, 2009 and 2010). Attention has been given to this also in the context of private sector Corporate Social Responsibility initiatives (McCrudden, 2007). 
For the purposes of this chapter, however, the regulatory and legal regime for public sector purchasers is regarded as both a significant extra opportunity (in the case of the public sector equality duties, for example) and a significant additional constraint (in the case of European Union public procurement law), so an approach will be taken that focuses attention on the types of public bodies that fall within the scope of both sets of legal obligations. Nevertheless, the distinction between what is a “public sector” purchaser and one that is a “private sector” purchaser is not an easy one to draw, not least because there are several types of organizations that appear to straddle the divide. 

There is another issue that this chapter does not address. The legality of procurement linkages has been a perennial question under EU law, and United Kingdom procurement law, which is largely based on EU law.  The EC Treaty and Directives dating from 1970s initial displayed a relatively high level of tolerance towards the domestic use of procurement linkages. From the1980s to the mid 1990s, however, these linkages received an increasingly hostile reception, particularly from the European Commission. From the mid 1990s, with the “rediscovery” of linkages at domestic level in the context of equality and labour issues, the development of “green procurement”, the advent of Corporate Social Responsibility, EU law began to develop a modus vivendi. A central argument of McCrudden (2007) was that the EU was in the process of creating a modus vivendi between the economic and social dimensions of public procurement. The EU has progressively given greater domestic regulatory space for procurement linkages as a method of enforcement of (particularly EU) social and environmental policy. In particular, the ECJ’s approach opened up considerable legal space for such linkages, paving the way for revised legislative approach in 2004. 
More recently, however, legal concerns have resurfaced. McCrudden (2011) argues that there is a problem with the approach that the ECJ took to the resolution of the Rüffert case (Case C-346/06, Rüffert v. Land Niedersachsen [2008] IRLR 467 (ECJ)). Although that case involved the relationship between public procurement and posted workers, it is possible that the inclusion of social (and environmental) linkages beyond the posted workers context may be called into question under the general Treaty requirements for free movement. If so, then the test of proportionality adopted in Rüffert will also apply beyond the posted workers context, and so the big question is whether the use of public procurement linkages are justified as a delivery mechanism where it limits the coverage of the labour (or environmental) condition to only a part of the sector in which the procurement contract operates.
The European Court of Justice has risked undermining the coherence of the corpus of EC law relating to procurement linkages, a corpus of law that the Court itself partly constructed. On one reading, the ECJ’s decision in Rüffert tends to indicate that the ECJ has considerably rolled back on its previous efforts at helping to construct a workable compromise. The fact that it has done so, however, without mentioning the corpus of pre-existing law on procurement means that we are confronted with two conflicting strands of ECJ judgments on procurement linkages: the older (specifically procurement) judgments of the Court, a strand adopted in the interpretation of the directives and the Treaty in the procurement context, versus a newer strand represented in Rüffert. Despite this, the European Commission has recently published guidance that takes a broad view of the possibilities of integrating social considerations into public procurement in ways that are compatible with EU law (European Commission, 2010).
Leaving aside the legal issues, there is a history of a fraught relationship between fairness at work issues and procurement in the United Kingdom, at least since the latter part of the 19th Century. Several issues may be identified: first, whether to use procurement as a way of delivering public services, where the issue was the potentially adverse effect on marginalized groups of contracting out such services (an important issue but not the focus of this chapter); second, when procurement is used, how to prevent corruption, discrimination, favouritism, and promote efficient and effective procurement (an issue mostly involving access to the opportunity to become a contractor, and the consequent issue of whether the allocation of contracts involved unlawful discrimination, again not the focus of this chapter); and third, when procurement is used, how to ensure that it is used to deliver the broad workplace fairness agenda of the government and not cut across it (the issue of procurement linkages, which are the focus of this chapter).
III. Varieties of workplace fairness addressed by procurement

We need, first, to define more precisely what is encompassed by the idea of ‘fairness at work’. We could adopt a relatively narrow conception of the idea, and restrict its meaning simply to individual employment rights, but that seems to me to be too narrow.  Instead, I have adopted a relatively broad conception because to do otherwise would miss some of the more important indirect effects of the use of public procurement on the work context. Here is a non-exhaustive list of examples of the use of public procurement to reinforce fairness at work objectives, together with some examples.  

1. Promoting employment opportunities

The first group of examples may be grouped under the idea of ‘promoting employment opportunities” and include: promotion of youth employment, promotion of employment of persons from disadvantaged groups, promotion of employment opportunities for the long-term unemployed, promotion of employment for old-age unemployed (older workers), promotion of on the job skill development programs including for persons with disabilities. Examples include, in Northern Ireland, the Health Estates Investment Group contract documentation for the South West Hospital at Enniskillen (CPDNI, Sustainability Case Studies). 

An additional approach has been to insert specific obligations regarding apprenticeships and utilizing the unemployed into the contract. DFP Properties Division is responsible for reactive maintenance, planned preventative maintenance and minor works on over 1,000 government occupied properties across Northern Ireland.  The properties are either owned or leased by over 60 public sector organisations. Property management framework agreements were awarded in February 2010 to H & J Martin Ltd. to provide a comprehensive maintenance service to Properties Division and its clients. A social objective provision requires H & J Martin Ltd. to provide employment opportunities for up to 14 unemployed persons.  The company has also committed to maintaining 35 apprenticeships over the four-year life of the agreements (CPD, 2010, 16).

2. Decent work

The second group of examples may be grouped under the theme of “decent work” and include the promotion of labour rights in such areas as: the provision of social security and benefits, working hours, sufficient and equal pay, occupational safety and health, freedom of association, collective bargaining, gender equality at work, prohibition of child labour, elimination of forced labour, integration of migrant workers, access to vocational training, anti-discrimination based on disability, race, ethnic origin, age, sexual orientation or religion. 

The current Greater London Authority policy statement (GLA, 2008), includes as one of six social and economic “themes” across which the GLA Group aimed to improve London’s sustainability through procurement linkages, the promotion of fair employment practices, seeking “to ensure we move towards a position that, where appropriate, our contractors’ staff receive a fair wage reflecting the environment in which they work, and that they enjoy contractual terms which represent reasonable minimum standards and which provide for family friendly, flexible and diverse working environments.”  

In the Northern Ireland Civil Service Security Guarding Services procurement, the Central Procurement Directorate (CPDNI) awarded a contract for providing security guarding services which was structured to allow SMEs to bid for as much or as little work as they could manage thus ensuring there were no barriers in their bidding for work, and to address low pay (CPDNI, 2010, 15). Another example was in the construction contract for the Metropolitan Arts Centre, a new build project in Belfast’s Cathedral Quarter. This was awarded to Bowen Mascot, which committed to an approach to health and safety management of the project that incorporated robust safety reporting mechanisms, with reports on weekly site audits to the client as part of a feedback process, and an incentive scheme for site operatives (CPDNI, 2010, 17).

3. Social inclusion

The third group of examples may be grouped under the theme of supporting social inclusion, e.g. by means of providing incentives to engage firms employing persons with disabilities, and encouraging access to employment for persons with special needs to enhance their employability. The Department of Finance in Northern Ireland (DFP, nd) has included an equality clause in all government procurement contracts which requires the contractor to comply with the provisions of the Disability Discrimination Act 1995 and ensure that in the delivery of the services required under the contract the contractor has due regard to the need to promote equality of treatment and opportunity for people with a disability. In Northern Ireland contracts, certain “sheltered” workshops employing disabled workers are able to bid for contracts under the EC procurement thresholds on preferential terms.

4. Accessibility

The fourth group of examples may be grouped under the theme of promoting “accessibility and design for all”, e.g. through mandatory provisions in technical specifications to ensure access by persons with disabilities to public services, public buildings, public transport, and IT applications. According to Waller, Hanson and Sloan (2009), the University of Dundee developed a Web Content Management System (WCMS) procurement project, charged with selecting a WCMS on which the University Web site would run. Detailed accessibility considerations were written into specification documents, and accessibility assessment played a significant role in the assessment of candidate WCMSs. 

5. Fair and ethical trade

The fifth and final group of examples may be grouped under the theme of taking into account “Fair or Ethical Trade” issues in other countries beyond the public authorities’ national market, e.g. by requiring products purchased to conform to fair trade standards (including employment standards) by stipulating use of fair trade labels in tender specifications and conditions of contracts. The current Greater London Authority policy statement (GLA, 2008), includes ethical sourcing practices as one of six social and economic “themes” across which the GLA Group aimed to improve London’s sustainability through procurement linkages (London Underground, 2008; Company Clothing, 2007). A contract for the supply of all Northern Ireland Health and Social Care (HSC) uniforms for five years from 1 April 2010 was awarded to Hunters Apparel Solutions Ltd. This tender placed considerable emphasis on the importance of sustainability in meeting HSC’s needs incorporating requirements that the successful bidder would be compliant with the Ethical Trading Initiative (ETI) base code (CPDNI, 2010, 13).
IV. Ways in which procurement addresses workplace fairness

Having defined what may be included within the rubric of ‘fairness of work’ policies that have been drawn on in the procurement context, we turn now to consider the differing ways in which procurement addresses these issues.  We need to begin with a brief overview of the procurement process itself, and some of the more important values that public procurement is now expected to conform to.

1. Procurement values

Public procurement is in essence a question of matching supply and demand, just as with any private procurement procedure, the only difference being that public authorities have to exercise special caution when awarding contracts. This is because they are public entities, funded by the taxpayer’s money, and subject to specific legal and regulatory requirements as public bodies. This special caution can be translated into three main principles: getting the best value for money, acting fairly, and obeying the law. 

Contracting authorities have the responsibility to get the best value for taxpayers’ money for everything they procure. Best value for money does not necessarily mean going only for the cheapest offer. It means that the Contracting Authority has to get the best deal within the parameters it sets. Value for money does not exclude social considerations. Acting fairly includes following the principles of the EU internal market, which form the basis for the public procurement directives, and the national legislation based on these directives. The most important of these principles is the principle of equal treatment, which means that all competitors should have an equal opportunity to compete for the contract, e.g. in the procurement directives time limits are set for the receipt of tenders and requests for participation, common rules are provided on technical specifications, and there are provisions prohibiting discrimination against contractors from other Member States. To ensure this level playing field, the principle of transparency must also be applied, so that there are requirements concerning the publication of notices and the obligation for contracting authorities to inform the tenderers concerned why their tenders were rejected. These principles, together with more technical requirements to ensure these, are incorporated into a set of domestic and EU legal requirements on public sector purchasers (McCrudden, 2007).

2. Stages of procurement process

We need also to understand the different stages of the procurement procedure. The general structure of a public procurement procedure is essentially no different from a private one, following roughly the same stages: defining the subject matter of the contract, drawing up the technical specifications and the contractual parameters for the product/ work/service, selecting the right candidates to bid, determining the best bid, and managing the performance of the contract. Following the logic of this process, there are at least four basic approaches to how fairness at work issues are currently addressed in public procurement. It is important to understand that these four basic approaches are not necessarily alternatives, and they are frequently combined in any one public procurement procedure.

3. Subject matter of the contract and technical specifications

The first approach arises where the purchaser decides to include fairness at work criteria in the subject matter of the contract itself, and/or in the tender laying down the technical specifications that must be met by successful contractors. The ‘subject matter’ of a contract is about what product, service or work the Contracting Authority wants to procure. When defining the subject matter of a contract, contracting authorities have great freedom to choose what they wish to procure. There is no reason in principle why achieving any fairness at work standard could not be made the subject matter of the contract. This allows ample scope for including social considerations, provided that this is done without distorting the market, i.e. by limiting or hindering access to it. 
The process of determining what the subject matter of the contract is will generally result in a basic description of the product, service or work, but it can also take the form of a performance-based definition. In principle, the Contracting Authority is free to define the subject of the contract in any way that meets its needs. Public procurement legislation is not so much concerned with what contracting authorities buy, but mainly with how they buy it. For that reason, none of the procurement directives restrict the subject matter of a contract as such. 

An example of this approach is that adopted by the Northern Ireland Central Procurement Directorate.  A Pilot Project provided that, for those projects included in the pilot, it would be an objective of the contract to create opportunities to facilitate the unemployed into work. The “unemployed” were defined as any person resident in the EU or any other country covered by the WTO Government Procurement Agreement who were not in paid employment in the three months immediately prior to being employed on the contract. Contractors wishing to be considered for a contract within the Pilot Study would be required to demonstrate clearly their commitment to the scheme.  Tender documentation would require the contractor to provide an ‘unemployment utilisation plan’.

As regards the technical specifications that must be met by successful contractors, we can divide such technical specifications into two separate categories: class-based criteria, and performance-based criteria.  As regards the former, the best example is the operation of set-asides for ‘sheltered’ workshops. In Northern Ireland contracts, certain workshops employing disabled workers are able to bid for contracts under the EC procurement thresholds on preferential terms. A list of eligible establishments is maintained, the principal one being Ulster Supported Employment Limited (USEL). 

An example of a performance-based approach is provided by the Northern Ireland Central Procurement Directorate’s Buildsafe NI programme (CPDNI, Buildsafe). Buildsafe NI was established in 2003 as a five-year safety initiative for the construction industry run under the auspices of the Construction Industry Forum Northern Ireland. It was set against the background of 44 deaths and over 500 severely injured in the previous 10 years. Buildsafe NI brought together the public sector client, the industry, the trade unions and the Health and Safety Executive for Northern Ireland as partnering groups and was taken forward in the context of the existing legal obligations and requirements. In 2011 a new action plan was developed. This includes a requirement that all contractors seeking to tender for public sector works contracts must have a health and safety management system certified by a recognized third party.

4. Exclusion and disqualification

In the second approach, there is a prohibition on obtaining government contracts as a penalty for previous wrongdoing, or to prevent public bodies contracting with those who are currently failing to achieve a particular standard of social behaviour. Where this approach is adopted, it is most likely that the tender (or general legislation) will specify that a person will be disqualified from tendering for the contract if they have been found to have failed to comply with social requirements. The point of this use of procurement is, essentially, to add the deprivation of government contracts to the other penalties that the contractor may be subject to. Candidates can be excluded for specific failings, including criminal offences or failure to comply with social legislation or regulations if this relates to their professional conduct. The exclusion criteria deal with circumstances in which a company can find itself that normally cause contracting authorities not to do any business with it. For example, if the company is bankrupt or has been wound up, has committed serious professional misconduct, or has not paid taxes or social security contributions. 
A Northern Ireland example is the Fair Employment and Treatment Order 1998, which prohibits discrimination on ground of religion and politics. This legislation introduced a system that uses government contracts and grants as a final sanction against an employer who was acting contrary to the provisions of the legislation in a recalcitrant way. The legislation imposed significant duties on employers to take “affirmative action” where the employer’s workforce did not accord “fair participation” to both religious communities in Northern Ireland. The legislation provided that both government contracts and government grants may be withdrawn in cases of persistent and recalcitrant behaviour (where the respondent was deemed to be “in default”), thus placing contract compliance on a statutory footing. An employer was regarded as “in default”, for example, where the employer had failed within the time allowed to serve a monitoring return and he or she has been convicted of an offence in respect of that failure, or where the employer has failed to comply with an order of the Fair Employment Tribunal (for example to engage in “affirmative action”) and a penalty had been imposed (Fee and Erridge, 1989).

Pre-qualification questionnaires can also provide a format to assess economic and financial standing and technical or professional ability. An example is provided by the approach taken by the West Midlands Local Authorities’ West Midlands Common Standard (West Midlands Forum, 1998).  This requires service providers to demonstrate that they comply with non-discrimination requirements in employment legislation. The approach adopted distinguished between different contractors based on their size, requiring smaller firms to do less than larger firms. The levels of the standard become more demanding depending on the number of staff employed by the firm. 

5. Award of the contract

The form in which a third approach can be found in practice is where the public body takes conformity to certain social issues into account as an award criterion. This approach differs enormously, however, between different programmes.  One example is provided by the Northern Ireland pilot project referred to earlier, which encouraged employers to recruit and train people who had been unemployed for at least three months.  Bidders for these contracts had to provide an employment plan with proposals on utilising the unemployed and evidence that they could implement their proposals (Central Procurement Directorate, nd). In the event of two or more tenders being judged by the contracting authority to be equal, the assessment of the plan would be taken into consideration to decide the award of the contract. It would be a matter for the individual contracting authority to determine the definition of when two bids were equal, in order to justify taking the plan into account at the award stage. For guidance purposes, however, where the award criteria for the contract was “most economically advantageous”, it was recommended that this should be deemed to have occurred where one or more tenders were within two points, in the overall scoring matrix (reflecting quality and price scores; scored out of 100) of the tender receiving the highest overall score. Where the award criteria for the contract was “lowest price”, then it would be when one or more tenders were within 1 percent of the lowest satisfactory tender.

6. Contract conditions

The fourth approach focuses its attention on the stage after the contract has been awarded. It requires whoever is awarded the contract to comply with certain conditions in carrying out the contract once it is awarded. In this approach there is no attempt to build the ability of the contractor to comply with such conditions into the award of the contract. This model presents all contractors with the same requirement that the contractor must sign up to. Contract conditions set out how the contract should be performed.  Writing the requirements for fairness at work standards into the contract will make the authority’s expectations clear. 

The Transport for London (TfL) East London Line Extension Project provides an example (EDF Seminar Series, 2006). In 2004, TfL put together a 5‑year £10 billion investment programme to fund large-scale construction projects including the East London Line extension, the Crossrail project, the Thames Gateway bridge, and other developments linked to the 2012 Olympic and Paralympic Games (GLA Economics, 2007, 3.5). Equality and inclusion were regarded as being at the heart of that programme and integral to it. 
The first project was known as the East London line extension and this is an extension to the existing East London line. The ELL contracts were valued at £500 million for the provision of the main works and £350m for the rolling stock and train servicing agreement. In terms of the transport benefits, the aim was to create links between East London and the City of London, taking pressure off London Bridge, to stimulate the East End of London. It also aimed to link the Underground with the orbital railway and was a key component in TfL’s overall transport plan for the Olympics. 
In the summer of 2006, Bombardier was awarded the contract for the rolling stock and train services agreement, and in October 2006 a Balfour Beatty-Carillion Joint Venture was awarded the main works construction contract. A policy decision was taken to try to bring benefit to the communities that the line extension was going to serve. It is a diverse community, culturally and economically, so the aim was to impact on some of the issues that those communities were facing. Four things were to be required from the contractors: to have an equality policy, to have a training plan, to demonstrate how they were going to engage with the communities they were going to be serving, and to have a plan around how they were going to diversify their supply base. These requirements were incorporated in the invitation to tender and contract conditions for two procurements within the project: the provision of main works, and the rolling stock and train servicing agreement.

V. What does procurement offer as a strategy for shaping workplace fairness?

There are several potential benefits for the public sector procuring body in ensuring the integration of fair workplace issues into public procurement.

1. Assisting compliance with social law

Integrating fair workplace issues into public procurement contributes to enhancing legal and policy compliance with national and international legal commitments. There is growing concern that traditional mechanisms of securing social justice and social cohesion are not adequate, as we have seen earlier in this book in the context of workplace fairness. Orthodox legal methods of combating discrimination in employment, for example, have proved to be of limited effectiveness. The power of using procurement lies in the firm’s economic interest in obtaining business from public authorities and linking social issues to procurement seeks to use this economic interest for the promotion of social policy objectives, usually in addition to the use of other regulatory approaches. The use of procurement is not usually the sole or even the primary method adopted to enforce social standards. More frequently, it is but one of several other methods that mutually reinforce each other. 

2. Demonstrating socially-responsive governance

Integrating fair workplace issues into public procurement may contribute to enhance compliance with broader community values and needs (as it responds to the growing public demand for governments to be socially responsible in their operations). Governments award public contracts on behalf of the communities that they serve. It is not unreasonable that these communities expect that public contracts should go to contractors who do not violate the basic norms of that community. The award of public contracts is not simply an economic activity by the administration, in which the contracting authority can consider itself simply as equivalent to a private sector organization. It is unacceptable that government should allow those acting in its place to behave in ways in which government itself would not wish or be permitted to act, and in this context some contracting authorities have considered it an act of good government that social considerations should enter into the award of government contracts. Those acting with government financing should at least uphold the norms that government would be held to, acting directly. Public procurement not only represents huge spending power, which directly contributes to the fulfillment of social priorities and objectives, but also gives a signal to the market and to the general public in favour of social responsibility, and therefore influences and contributes to shape choices and behaviours of suppliers and consumers.

3. Addressing concerns about markets

Extensive changes are occurring in the delivery of public services, in part under pressures from global economic developments. This involved a combination of privatisation, and contracting out.  These contractual methods came to be seen by some as important instruments of deregulation. Procuring services from the private sector has distributional consequences for employees and consumers that need to be taken into account in the procurement process. An important example of this is contracting-out the delivery of services that have previously been delivered by government itself through its own directly employed workforce to private sector service deliverers employing workers not in public employment. Where procurement is thought likely to lead to a reduction in social standards, then, linkage between procurement and social policy is justified to limit or control the perceived damage. The role of public procurement in some contexts, then, is to reinsert public values into a contractual context that might otherwise underestimate them.

4.  More effective delivery of the fairness at work agenda

Evidence from other countries indicates that the integration of fair workplace issues into public procurement may produce beneficial results, in the sense that it may be an effective tool in delivering the results sought (McCrudden, 2007). Unfortunately, little empirical research has been carried out in the United Kingdom on this issue. One of the relatively few systematic attempts to measure the impact of such initiatives was conducted in Northern Ireland and involved an assessment of the pilot project discussed earlier.  It will be remembered that the aim of the pilot was to encourage employers to recruit and train people, who had been unemployed for at least three months, to work on contracts with Government Departments, their Agencies, NDPBs and Public Corporations. Using a model found to be acceptable by the European Court of Justice, in the event of two or more tenders being judged equal in the identification of the most economically advantageous tenderer will the tenderers’ proposals for addressing long term unemployment be taken into consideration to decide the award of the contract (CPDNI, undated). 
As part of this pilot, the School of Policy Studies, University of Ulster at Jordanstown was commissioned to report on the implementation of this model and its effects.  In particular, the research was asked to consider the economic costs, the legal risks, and the effectiveness of the model adopted. The Final Evaluation Report (CPDNI, 2005) on the pilot was reassuring: extra costs resulting from these requirements were minimal, there were no legal challenges, and the pilot led to an increase in the numbers of unemployed hired to undertake the public contracts. 

The NI Pilot was also chosen as one of six case studies for further analysis under a study (SQW, 2006) commissioned by Department for Environment, Food and Rural Affairs (DEFRA). The aim of this study was “to deliver peer reviewed robust evidence of a cost benefit analysis of a sample of sustainable public procurement initiatives to evaluate their efficacy as a policy tool”. The cost benefit analysis of the Pilot shows a Gross Present Value of benefits of employing the previously unemployed amounted to £264,785 while the Gross Present Value of costs amounted to £167,615, at a 3.5% discount rate. The Pilot therefore generated a social gain with a net present value (NPV) of £97,170 and a benefit /cost ratio of 1.58. Under certain conditions, then, it appears that public procurement may be a useful tool in practice.
VI. What is needed for procurement to be an effective tool in shaping workplace fairness?

This section addresses the key elements that appear to be relevant for procurement to become an effective tool in shaping workplace fairness. Given the relatively limited amount of rigorous empirical research that is available, the elements identified are based primarily on experience. It would be useful for future research to test the relevance of these factors more rigorously.
1. A sufficient reason to focus on procurement as a potential tool for workplace fairness

In the United Kingdom, the primary reason why procurement has been focused on by public sector bodies in recent years as a potential tool for achieving greater workplace fairness seems to have been as a result of the legal obligations stemming from the public sector equality duties. In addition, following the introduction of the statutory duty on sustainable development, relevant public authorities must, in exercising their functions, act in the way considered best to contribute to the achievement of sustainable development, except to the extent that any such action is not reasonably practicable in all the circumstances of the case. It has been the equality duty that has had most effect of these two in driving procurement linkages in the workplace context.
The public sector equality duties introduced in the 2010 Act (McCrudden, 2011) were not the first foray into procurement linkages in Britain.  Previous equality legislation beginning early in the decade, had introduced public sector equality duties first for race, then disability, and finally gender.  In that context, the previous Labour Government encouraged the view that procurement was one of the functions of public authorities to which the equality duties should be applied. In 2008, the Office of Government Commerce (2008), the primary UK source of government policy on the use of public procurement (now the Cabinet Office), published guidance on how to address the equality duties in the context of procurement.

The new Equality Act 2010 does not apply to Northern Ireland, and the equality legislation therefore remains as it did prior to that Act. In that jurisdiction Section 75 of the Northern Ireland Act 1998 provides that a public body is required in carrying out its functions relating to Northern Ireland to have “due regard” to the need to promote equality of opportunity: (a) between persons of different religious belief, political opinion, racial group, age, marital status or sexual orientation; (b) between men and women generally; (c) between persons with a disability and persons without; and (d) between persons with dependants and persons without. 
Schedule 9 sets out the processes, including equality schemes and equality impact assessments (EQIAs) by which this aim is to be achieved, but only a means to this end. In particular, each of the specifically designated public authorities is required to produce an equality scheme. This scheme is required to state, in particular, the authority’s arrangements for assessing its compliance with the duties under section 75 and for consulting on matters to which a duty under that section is likely to be relevant (including details of the persons to be consulted. The scheme must also state the arrangements for assessing and consulting on the likely impact of policies adopted or proposed to be adopted by the authority on the promotion of equality of opportunity, and for monitoring any adverse impact of policies adopted by the authority on the promotion of equality of opportunity. The public authority is required to give details of any consideration given by the authority to measures that might mitigate any adverse impact of that policy on the promotion of equality of opportunity, and alternative policies that might better achieve the promotion of equality of opportunity. As is the case under the British public sector duties, these provisions apply to the procurement function of public authorities in Northern Ireland.
2. Addressing the political logjams 

Although, therefore, there is a similar legal imperative to embark on linking procurement with (some) workplace fairness issues, the actual adoption of procurement linkage remains patchy, with Northern Ireland appearing to have adopted such linkages to a significantly greater degree than in the rest of the United Kingdom.  One important factor appears to have been that political logjams preventing the use of such linkages were addressed systematically and directly in Northern Ireland.

There were several problems in the past in Northern Ireland in developing such linkages: Are such linkages legal, under domestic, but particularly European Union law? This involved the need to clarify what you can and can’t do legally. Are such linkages sensible and do-able in practical terms? This involved the need to meet civil service resistance, or lethargy, or fear of the unknown. Are such linkages politically advantageous? This involved a need to tackle political ignorance of the possibilities of such linkages. More specifically, a series of questions were raised: What extra value (if any) does such linkage bring, and at what cost? Are such linkages consistent with a view of procurement as an economic instrument of government? Since late 1990s, there have been several attempts to try to resolve these perceived issues with procurement linkages.

From the beginning of the implementation of Section 75, the public procurement function of public authorities was regarded as one of the functions to which the equality duty applied. The question was not whether the duty applied, but how best to implement the duty in the procurement context. The beginning of the attempt to implement equality in procurement coincided with a general review of public procurement policy in Northern Ireland. A Procurement Review Implementation Team was set up by the Minister for Finance and Personnel in February 2001 to review both issues simultaneously. This committee reported to the Executive (Procurement Review Implementation Team, 2002), which had been given responsibility for local procurement in the Northern Ireland Act 1998 establishing devolved government in Northern Ireland. The Executive approved the Procurement Review Report. On 27 May 2002, the Minister of Finance and Personnel made a Statement to the Assembly (Farren, 2002), paving the way for the establishment of the Procurement Board, as the main policy making body, and the Central Procurement Directive (CPD) as the main executive body based in the Department of Finance and Personnel (DFP). Of most importance for the purposes of this chapter, the Executive accepted the recommendations of the Committee regarding the implications of the public sector equality duty for procurement: that equality was a central aspect of the exercise of procurement powers for the future. 

CPD produced a Procurement Policy Guidance Note on the ‘Integration of Social Considerations into Public Procurement’ (CPD, 2004), which provided an outline of the range of possibilities for integrating social considerations into public procurement in Northern Ireland under the existing procurement rules. Eventually, the Procurement Board joined with the Equality Commission of Northern Ireland to produce guidance, the ‘Equality and Sustainable Development Guidelines’ (Equality Commission for Northern Ireland and the Central Procurement Executive, 2008), aimed at policy makers and procurement professionals, on how to integrate equality and sustainable development considerations into the procurement process, while meeting the existing statutory duties in relation to equality of opportunity and sustainable development. The guidance applies to all public sector procurement, including Public Private Partnership or Private Finance Initiative projects. 
Importantly, the Guidance was accompanied by a ‘Dear Accounting Officer’ letter from the Treasury Officer of Accounts (2008) which advised recipients that the guidance should be taken into account when preparing business cases for future public procurements. Whilst a major breakthrough, all the Guidelines did was to help Departments and NDPBs engage in procurement linkages, if they decide to do so, and the major question in Northern Ireland remains: will public authorities so decide? Each public body, in conjunction with other departments and public bodies, needs to develop concrete linkages into actual procurements.

3. Securing high level political commitment and leadership 

Leadership is a key element for the success of any strategy seeking to use procurement linkages, not least political leadership. Practice in Northern Ireland suggests that successful organizational strategies reflect the government’s social priorities and at the same time explicitly acknowledge the role that procurement plays in contributing to its achievement. Procurement spend each year in Northern Ireland has been estimated as being c £1.7 bn per year (15-20% of NI GDP). The Northern Ireland Government Programme for Government (PfG), Budget, and Investment Strategy (ISNI-2), all endorsed by the Northern Ireland Assembly in January 2008, set out an ambitious economic, social and equality agenda. Public procurement was recognized as one major tool for achieving these goals, involving significant economic muscle, thus giving renewed political support from a new government for what had gone before, and providing a secure political base for new initiatives. 
Procurement issues were particularly prominent in the new Investment Strategy for Northern Ireland (ISNI-2, page 2): “We will seek opportunities to promote social inclusion and equality of opportunity in the procurement of infrastructure programmes.  This will impact through employment plans, by building opportunities for local apprenticeships into major delivery contracts, and through a tendering process that prioritises the most economically advantageous option in this context”. It continued (page 3): “We are encouraging departments … to take advantage with contractors in each major procurement opportunity to progress the Executive’s wider economic, social and employment objectives”. As a result, in 2010, the Strategic Investment Board produced practical guidance (a ‘toolkit’) for integrating social benefits into large public procurement contracts (Strategic Investment Board, 2010). 

A linked development has been the incorporation of procurement linkages in several major urban regeneration projects, namely those in Belfast, and Derry/Londonderry. For example, ILEX (the Derry/Londonderry urban regeneration authority) will use an estimated 200+ procurement contracts as a principal vehicle for achieving its regeneration aims. Social Benefit Clauses are included in all construction and supplies and services procurement contracts as a means of providing employment and training for those furthest removed from the labour market by those companies tendering for these contracts (ILEX, 2010, 20).

4. Incorporating procurement linkages in organisations’ strategic planning
Organisations also need to assess the social risks and impacts of their purchasing and supply chain activity. This helps to focus their efforts on the spend categories of greatest concern and on those which can contribute to the achievement of their social targets. The prioritisation of key spending areas based on their social impacts can be reflected in the organizational policy and strategy and can assist in the more effective allocation and use of financial resources, which are often limited. The UK Task Force on Social Considerations in Public Procurement Prioritisation Methodology provides an interesting example of this approach. The Sustainable Procurement Task Force (SPTF) was set up in May 2005 and published its Action Plan in June 2006.  
The Action Plan presented the business case for sustainable procurement, recommended actions across six broad areas and provided two tools that can help organizations’ progress; the Prioritization Methodology and the Flexible Framework (FFW). The Prioritization Methodology is a risk-based approach that helps organizations focus their efforts and resources appropriately.  The Task Force identified a set of ‘Top 10’ spend areas at national level.  Each organization has the opportunity to do the same by applying this methodology, taking into account its own drivers, stakeholders, policies and objectives. Instead of only using expenditure data, the methodology allows organizations to take account of environmental and socio-economic risk, the potential that they have to influence suppliers and the actual scope to improve sustainability. The Flexible Framework is a tool designed to help organizations understand the steps needed at an organizational and process level to improve procurement practice and make sustainable procurement happen.
Putting a policy of procurement linkages into practice will thus require strategic planning: setting priorities when choosing the contracts most suitable. Some contracting authorities have chosen to adopt a co-ordinated and holistic approach to the integration of social considerations. An example is provided by the Greater London Authority. In June 2006, the GLA Group (consisting of the Greater London Authority, the London Development Agency, Transport for London, the London Fire and Emergency Planning Authority, and the Metropolitan Police Authority) adopted a new Sustainable Procurement Policy to support the Mayor’s policies. The term “Sustainable Procurement” was the term used in this policy statement, but in January 2007 the policy was renamed “Responsible Procurement” because “it had become clear [sustainable procurement] is often understood to refer only to environmental issues, and to exclude social ones” and the Mayor “wanted to communicate the importance of both social and environmental objectives.” 

The current policy statement (GLA, 2008), sets the Policy in the context of the Greater London Authority Act 1999, which sets out the principle purposes of the GLA as economic development, wealth creation, and social development, within the Greater London area, and improvement of the environment. The Policy states that the GLA has the power to do anything in furtherance of these principle purposes.  In exercising these powers, the GLA must do so in ways calculated to promote improvements in the health of Londoners, and in ways calculated to contribute towards the achievement of sustainable development in the United Kingdom.  In performing these functions, the GLA must also have regard to the principle that there should be equality of opportunity for all people. The Mayor considered procurement “as a key opportunity to take forward the delivery of these principal purposes.” According to the 2008 “Mayor of London’s Responsible Procurement Report”, the approach of the GLA Group “has been for each member to be responsible for its own operational implementation of the Responsible Procurement Policy. There is a pan-organisation Steering Group to ensure consistency and drive continuous improvement, supported by a working group to share good practice.” Implementation is being taken on a contract-by-contract approach.

5. Monitoring and controlling effective implementation

Measuring and controlling effective implementation of the inclusion of workplace related procurement linkages and achievement of the outcome included in contracts involves setting-up internal and external control measures.  It is clear that the simple inclusion of procurement linkages within the contract by itself is unlikely to achieve the goals sought. Internal measures need to be linked to existing reporting systems, which will have to be adapted in order to take into consideration the objectives stipulated in the social clauses. They need to be linked also to internal auditing procedures and incorporate sanctions for non-compliance with social objectives. External measures may involve auditing of performance by the selected contractor by an independent body. The performance management regime will set the terms for assessing performance and taking action.  This could mean rewarding the contractor for good performance, addressing under-performance or working together to enhance delivery. The payment mechanism provides the basis for ensuring that the contractor delivers to the required standard.  It can provide financial disincentives for poor performance and incentives for exceeding baseline targets.

Unfortunately, there is little empirical information on this stage of the process.  What information there is indicates that, in practice, achieving effective compliance has proven challenging, and can involve significant involvement by the public body letting the contract, requiring innovative methods of compliance assessment and flexibility in reacting to non-compliance. Three examples from Northern Ireland must suffice to illustrate these points, neither of them involving workplace issues, but both involving the use of procurement to achieve other social goals. 

In the first (Equality Commission and CPDNI, 2008, p. 127) the issue was whether a road-building contract resulted in a useable road for a group of local residents. The contractor provided a sign with telephone contact numbers for complaints about the road being available for use. The data was collated annually for the public authority. The public authority set up a system to contact the health centre, the local authority community planning forum, and the residents’ association once every two years to ask whether access was maintained. As a result of this monitoring, it became clear that the perception was that an underpass connecting the road to the residents was unsafe. Litter was left in it and the lights were not replaced if broken. The public authority discussed this with the contractor as part of monitoring contract performance to improve this. However, the public authority also considered how CCTV in use for traffic monitoring could be extended in use to add value to a community safety initiative.

In the second (ibid:132), a contract for the delivery of a hospital meals service was in issue. The contract included delivery and service to the wards and patients. The contract stipulated that appropriate meals must be provided, accommodating specific dietary requirements. The contractor had to provide annual monitoring information on the requests for specific meals and any complaints received. The contractor conducted an annual patient satisfaction survey (agreed with the public authority), which asked questions about the meals. This survey was monitored for age, ethnicity and gender. Nevertheless, the public authority had to initiate its own assessment of the meals service following press research into malnutrition amongst inpatients in a geriatric ward. The assessment identified problems with the way the meals were delivered to the wards, as many were not eaten. Through the variation clauses in the contract, the service to the geriatric ward was amended to address the problems identified. The combined evidence triggers contractual variations to improve the service to the geriatric ward by helping patients with feeding.
A third example involves issues closer to the workplace, but pointed to the need to consider how a strategic partnership between various elements of the public service were necessary in order to address the issue, and the potential benefits of developing with contractors a partnering culture to underpin contract management. The example concerned the development of essential skills within the workforce. In the areas of facilities management, security guarding, and cleaning, up to 2 percent of the Northern Ireland working population were found to be deficient in certain essential skills such as reading. CPDNI worked with the Department of Employment and Learning and facilitated discussions with contractors as to what the contractors could do to develop skills in the workforce, using whatever subsidies are available.  A voluntary approach was seen as more effective, not least because not being compulsory meant that those who were being benefited were not specifically identified as such.

VII. What is the future for procurement being used to achieve workplace fairness?

1. The future of procurement linkages in Northern Ireland 
There remains concern that the full opportunities for procurement linkages are not being fully exploited. In November 2008, the Northern Ireland Assembly’s Committee for Finance and Personnel agreed, terms of reference for an Inquiry into Public Procurement Policy and Practice in Northern Ireland, including the ways in which the social and economic benefits of procurement could be maximised. 
Arising from the Inquiry (Northern Ireland Assembly, 2010), the Committee made several findings and recommendations. The Committee sensed (para 244) ‘a reticence amongst local commissioners and purchasers to pursue social benefit through procurement’. It recommended (para 245) the Executive to translate its Programme for Government commitments on the need to integrate social goals into procurement ‘into a clear policy directive on procuring social benefit, which sets out the priorities that should be pursued by the Procurement Board, the Centres of Procurement Expertise and individual commissioners and purchasers.’ In the meantime, the Committee recommended (para 247) ‘the use of clauses setting quotas for employing apprentices and the long-term unemployed in all suitable public contracts’. The Central Procurement Directorate should, in addition, make ‘a rigorous assessment of the social clauses applied in recent construction contracts, with a view to identifying lessons and opportunities for further initiatives in this regard’ (para 247). The Committee (para 253) called on the Department of Finance and Personnel ‘to put in place a suitable model for systematically measuring, evaluating and incorporating wider social value considerations within economic appraisals and business cases, and which will inform public procurement processes.’ The Procurement Board (2010) has put in place several initiatives to take these recommendations forward.

2. Equality duties and procurement in Britain 

If I am right that a major driver for the modern development of a focus on the use of procurement to achieve workplace fairness in the UK is the public sector equality duty, then the future use is also likely to be significantly affected by the new public sector duties in the Equality Act 2010. Professor Hepple has set out in Chapter [X] the structure of the general public sector equality duty in the Equality Act 2010, which replaces these three separate public sector duties with one, and I do not repeat that here. 

In addition to these ‘general’ duties set out in Section 149, the Equality Act empowers Ministers of the Crown, Welsh Ministers and Scottish Ministers, by regulation after consulting the Equality and Human Rights Commission, to impose more specific duties on the specified public authorities for the purpose of enabling the ‘better performance’ by the authority of its general duties. Section 155 provides that these regulations may require a public authority to ‘consider such matters as may be specified from time to time’. The Act explicitly provides that the specific duties may impose duties ‘in connection with’ its ‘public procurement functions’ on a public authority that is a contracting authority within the meaning of Directive 2004/18/EC. A ‘public procurement function’ means a function the exercise of which is regulated by Directive.  

The (Labour) Government that was responsible for having introduced the Equality Bill published proposals as to how it proposed to implement these provisions after the passage of the legislation. The proposals for the new public sector duty published by the outgoing Labour Government included a detailed section on procurement, and proposed three specific duties for public authorities undertaking procurement activities.  After the passage of the Equality Bill, however, there was a General Election in which the Labour Government was defeated and replaced by a Coalition Government of Conservatives and Liberal Democrats. This change of government led to considerable speculation as to how far the new Government would be prepared to implement the previous Government’s approach to the implementation of the Act. 
In its August 2010 consultation document on the public sector equality duties (Government Equalities Office, 2010, para 5.21), the Coalition Government indicated its scepticism about the specific procurement duty, stating: ‘We do not believe it is necessary to impose burdensome additional processes on public bodies telling them how to conduct their procurement activity: they will be judged on the outcomes that they deliver.’ In its response to the consultation (Government Equalities Office, 2011, 18), the Coalition Government concluded that it would not include any specific duties for procurement for English public authorities, and simply to leave it public authorities to apply the general duty to procurement without further elaboration, as was the case prior to the 2010 Act. The general duties were brought into force from April 2011. 
The Welsh Assembly Government, in contrast, took a somewhat different approach for authorities under its control. Where a Welsh public authority proposes to enter into a relevant agreement on the basis of an offer which is the most economically advantageous it must have “due regard” to whether the award criteria should include considerations relevant to its performance of the general equality duty, and where a public authority proposes to stipulate conditions relating to the performance of a relevant agreement it must have due regard to whether the conditions should include considerations relevant to its performance of the general duty (Equality Act 2010 (Statutory Duties) (Wales) Regulations 2011). The situation in Scotland was more complex. When the UK Government decided not to pursue procurement duties, the Scottish Government, mindful of the value of a level playing field, took the same decision. When the Welsh Assembly Government decided to pursue procurement duties, the Scottish Government decided to look again at procurement and to seek views on whether similar duties might be effective in Scotland (Scottish Government, 2011).  This consultation is due to end in November 2011.

What, if anything, can the Northern Ireland experience teach in this context? On the one hand, a lesson from Northern Ireland is that if the general duty applies to procurement but there is no further clear direction from secondary legislation as to how it is to apply, much time can be spent by, and much aggravation arise for, public authorities working out what precisely they have to do. It is to the benefit of business for the government to produce an explicit regulatory scheme that says to public bodies what they can and can't do, and thereby provides a degree of consistency across the board for business to be able to react to. Leaving it simply to the public authorities to produce different schemes is a recipe for uncertainty both for business and for public bodies, and is also likely to give rise to more litigation to clarify matters, including in the European Court of Justice, where the government is going to have to spend time and money in defending. Leaving the EHRC and the Cabinet Office to bring out Codes of Practice or guidance to clarify matters may not solve this problem because they have no real authority on the procurement issue (EHRC) or the equality issues (Cabinet Office) and in any event all they can do is advise. On this argument, it is in the public interest to have a scheme that provides clarity to business and a degree of protection to public authorities as to what exactly the general duty should entail in procurement.  
On the other hand, the Northern Ireland experience also demonstrates that there may be something to be said for leaving it to the general duty to apply without further embellishment, not least because this may encourage greater experimentation among a select group of public authorities, which then become a vanguard that other authorities are encouraged to follow. Given that if the present Government had produced a set of specific procurement duties these would be likely to have constituted a ceiling rather than a floor, and that this scheme would be likely to have been minimal in any event, it may be better not to encourage this government to produce a model that public authorities would then, effectively, be forced to adopt.  Left to their own devices, some public authorities will come up with quite radical schemes (Lulham, 2011), certainly more radical than the present government would put in any specific scheme that it drew up. Paradoxically, then, it may be better to let a thousand flowers bloom than force the government to come up with a scheme that homogenizes, and that results in a lower common denominator than may arise without such a scheme.

3. Judicial review

An important difference is emerging between the British approach to the enforcement of the equality duties in the procurement context, and that prevalent so far in Northern Ireland. Increasingly, it seems, the courts are likely to be brought into the enforcement of these duties. This may, perhaps, be explained by the apparently more limited support for procurement linkages in the political and bureaucratic system in Britain in comparison with Northern Ireland. Two recent cases illustrate how litigation is now being used in order to kick-start the process of linking procurement with workplace issues.
Public Interest Lawyers v Legal Services Commission [2010] EWHC 3277 (Admin) involved judicial review of the Legal Services Commission (LSC) procurement of legal services in the field of mental health law. The claimant had previously been contracted to provide mental health law services for the LSC. The tender specifications required providers to satisfy prescribed standards, and there was a system under which tenderers self-certified their compliance with these standards. Two legal issues arose that are particularly relevant to this chapter. The first issue was whether the contracting authority had adequately verified whether bidders met the standards set. The court held that it had not; the self-certification system was insufficient to provide the information needed to make a proper assessment and it risked including tenderers who did not satisfy the requirements, and this was unfair to those who had met the standards. The second issue was whether the arrangements contrary to the public sector disability duty. The court held that they were. The LSC had not undertaken an impact assessment of the effect that the process would have on patients in mental health institutions. In some cases, these patients could be adversely affected by the switch in advisors resulting from the procurement process. The LSC was required to assess whether it could take steps to ameliorate the adverse effects on patients.

Hereward & Foster Ltd v Legal Services Commission [2010] EWHC 3370 (Admin) concerned a judicial review of the award criteria used in the LSC’s tender process for contracts in immigration law services. The tender evaluation criteria ranked higher those tenderers who employed an immigration supervisor full-time. The claimant was unsuccessful because the claimant’s only immigration supervisor was a woman who worked part time. The court held that this was a breach of the LSC’s public sector equality duty, even though it did not constitute unlawful “indirect discrimination”. The criterion was introduced after the LSC had carried out its Equality Impact Assessment and the LSC hadn’t reassessed the equality impact in light of the new criterion. (The claimant lost, however, because the claim brought outside the three-month period for judicial review claims.)
VIII. Conclusion
There are several conclusions that are suggested by this discussion.  First, considerable progress has been made in addressing the issues that bedeviled discussion of procurement linkages in the past; it is clear that the use of procurement to securing workplace fairness is technically possible and that there is now sufficient evidence on which to conclude that it can be effective, given certain conditions, in integrating workplace fairness issues into the organization in ways that concentrating on individual litigation seems not to achieve. It is also clear, I suggest, that the process of negotiating and applying procurement linkages open up opportunities for significant involvement by social actors, such as trade unions. 

There are several issues regarding the use of such linkages that give cause for concern. Chief among these issues, two are of particular relevance for the purposes of this chapter. First, will the opportunity to use procurement actually be taken up in practice, and if not what mechanisms will be available to ensure that they are adopted? Second, will contracts containing social clauses be effectively operationalized, and if not what mechanisms will be available to ensure the social clauses are effectively monitored and enforced? For the moment, two different approaches appear to be emerging distinguishing the evolving British approach from the Northern Ireland experience.  In the latter, a primarily political and bureaucratic route has been adopted, which has nevertheless been seen as having delivered significantly less than it might. In contrast, the emerging approach in Britain seems to be about to place considerably greater weight on litigation as the means of securing the effective linage of procurement with social issues. Will it deliver any more? This is, as yet, uncertain but if it does the irony of the emerging British approach should not be lost: that whilst some at least see procurement linkages as an alternative to litigation, making the system effective may yet require it.
References
Company Clothing (2007), “Ethical driving force”, Company Clothing, April

CPDNI (2004) Procurement Policy Guidance Notes, Procurement Guidance Note 03/04 - Integration of Social Considerations into Public Procurement (CPDNI, Belfast), http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/content__cpd__policy_procurement_guidance_notes/content_cpd_procurement_guidance_notes_pgn_03_-_04.htm
CPDNI (2005) Pilot Project on Utilising the Unemployed in Public Contracts: Final Evaluation Report, September 2005 (CPDNI, Belfast), http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/content_-_cpd_utilising_the_unemployed_in_public_contracts_gateway_page/unemployed_in_construction.pdf
CPDNI (nd), Pilot Project on Utilising the Unemployed in Public Contracts: Case Study (CPDNI, Belfast), http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/content_cpd_utilising_the_unemployed_in_public_contracts_gateway_page.htm
CPDNI Sustainability Case Studies, (nd) http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/cpd-sustainability/content_-_cpd_sustainability_case_studies.htm
CPDNI (2010), Annual Report to the Procurement Board, 2009-2010 (CPDNI, Belfast)

CPDNI, Buildsafe (nd), http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/content_-_cpd_policy_framework_for_construction_procurement/buildsafe-ni.htm
Deakin, Simon and Koukiadaki, Aristea (2010), Reflexive Approaches to Corporate Governance: The Case of Heathrow Terminal 5, in O. De Schutter and J. Lenoble

(eds.) Reflexive Governance: Redefining the Public Interest in a Pluralist World (Hart, Oxford).
Deakin, Simon and Koukiadaki, Aristea (2009), Governance Processes, Labour-Management Partnership and Employee Voice in the Construction of Heathrow Terminal 5, 38(4) Industrial Law Journal (2009) 365

DFP (nd), Northern Ireland Department of Finance and Personnel, Disability Action Plan (Department of Finance and Personnel, Belfast), http://www.dfpni.gov.uk/disability_action_plan.version_2_pdf.pdf
EDF Seminar Series (2006), Can procurement be used to promote equality? Lessons from experiences at home and abroad: Summary note of seminar on Thursday 2nd March 2006, contribution of Valerie Todd (EDF, London), http://www.edf.org.uk/blog/?p=89

Equality Commission for Northern Ireland and CPDNI (2008) Equality and Sustainable Development Guidelines, http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/cpd-sustainability/content_-_cpd_equality_of_opportunity_and_sustainable_development_in_public_sector_procurement/content__cpd_equality_of_opportunity_and_sustainable_development_gateway_page/equality_of_opportunity_and_sustainable_development_-_full_guidance.pdf
Equality Commission for Northern Ireland: www.equalityni.org.
European Commission (2010), Buying Social: A Guide to Taking Account of Social Considerations in Public Procurement (Publications Office of the European Union, Luxembourg, http://ec.europa.eu/internal_market/publicprocurement/other_aspects/index_en.htm
Farren, Sean (2002), Public Procurement Policy Statement to the Assembly by Dr Seán Farren, MLA, Minister of Finance and Personnel, 27 May 2002, http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/cpd-review-of-public-procurement-2002/cpd-ministerial-statement-on-the-review-of-public-procurement-2002.pdf
Fee, Ruth, and Erridge, Andrew (1999), Contract Compliance in Canada and Northern Ireland: A Comparative Analysis, 8th International Annual IPSERA Conference (Belfast/Dublin)

GLA Economics (2008), Women in London’s Economy (GLA, London)

GLA (2008), Mayor of London, GLA Group Responsible Procurement (March 2006, updated January 2008) (GLA, London)

Government Equalities Office (2010), Equality Act 2010:  The public sector Equality Duty – Promoting equality through transparency – A consultation (GEO, London), http://webarchive.nationalarchives.gov.uk/20110608160754/http://www.equalities.gov.uk/

Government Equalities Office (2011), Equality Act 2010:  The public sector Equality Duty - Promoting equality through transparency - Summary of responses to the consultation (GEO, London), http://webarchive.nationalarchives.gov.uk/20110608160754/http://www.equalities.gov.uk/

ILEX (2010), Regeneration Plan for Derry-Londonderry, http://www.ilex-urc.com/ILEX/files/53/53f1dd51-3e96-45c1-9a89-96c82016fee1.pdf (ILEX, Derry-Londonderry)
ITC/ILO (2008), Study on the Incorporation of Social Considerations in Public Procurement (European Commission, Brussels), ec.europa.eu/social/BlobServlet?docId=1475&langId=en
London Underground (2008) http://www.london.gov.uk/rp/casestudies/casestudy08.jsp
Lulham, John (2011) Transport for London's Approach to Equality and Supplier Diversity Through Procurement, International Journal of Discrimination and the Law, March 2011 vol 11(1): 99-104

McCrudden, Christopher (2011a), ‘The Rüffert Case and Public Procurement’, in Marise Cremona (ed.), Market Integration and Public Services within the EU (OUP, Oxford)

McCrudden, Christopher, (2011b), Procurement and the Public Sector Equality Duty: Lessons for the Implementation of the Equality Act 2010 from Northern Ireland?, International Journal of Discrimination and the Law, March 2011 vol. 11(1): 85-98

McCrudden, Christopher (2007), Buying Social Justice (OUP, Oxford)

Northern Ireland Assembly (2010), Committee for Finance and Personnel, Session 2009/2010, First Report, Report on the Inquiry into Public Procurement in Northern Ireland, 10 February 2010, NIA 19/08/09R (NIA, Belfast), http://www.niassembly.gov.uk/finance/2007mandate/reports/Report_19_08_09R.htm
Office of Government Commerce (2008), Make Equality Count (OGC, London), http://webarchive.nationalarchives.gov.uk/20110822131357/http://www.ogc.gov.uk
Procurement Board (2010), Action Plan in Response to the Committee for Finance and Personnel Inquiry into Public Procurement in Northern Ireland (Procurement Board, Belfast), http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/cpd-policy-documents/cpd-procurement-board-action-plan-in-response-to-inquiry/pb-action-plan-in-response-to-cfp-inquiry-into-public-procurement-in-ni.pdf
Procurement Review Implementation Team (2002) A Review of Public Procurement: Findings and Recommendations, February (Department of Finance and Personnel, Belfast), http://www.dfpni.gov.uk/pdf-main_report_rev_1_.pdf 

Strategic Investment Board (2010) Delivering social benefits through public procurement: A Toolkit (SIB, Belfast), http://www.isni.gov.uk/Documents/Social%20Clauses%20Toolkit%20-%20Latest%20Draft%20Toolkit%20-%2025%20February%202010.PDF
Scottish Government (2011), Public Sector Equality Duty - Consultation on Public Sector Equality Duty Revised Draft Regulations (Scottish Government, Edinburgh), http://www.scotland.gov.uk/Resource/Doc/357629/0120853.pdf
SQW (2006), Cost Benefit Analysis of Sustainable Public Procurement: A research report completed for the Department for Environment, Food and Rural Affairs by SQW Ltd., (SQW, Cambridge),  http://randd.defra.gov.uk/Document.aspx?Document=EP01024_4023_FRP.doc
Treasury Officer of Accounts (2008) Guidance on Equality of Opportunity and Sustainable Development, DAO (DFP) 05/08, 29 May 2008 (Department of Finance and Personnel, Belfast), http://www.dfpni.gov.uk/index/procurement-2/cpd/cpd-policy-and-legislation/cpd-sustainability/content_cpd_equality_of_opportunity_and_sustainable_development_in_public_sector_procurement.htm
USEL, http://www.usel.co.uk/
Waller, Annalu, Hanson, Vicki, and Sloan, David (2009), Including Accessibility Within and Beyond Undergraduate Computing Courses, Eleventh International ACM Sigaccess Conference on Computers and Accessibility (Assets 2009) (ACM, Pittsburgh, PA,), http://dl.acm.org/citation.cfm?id=1639670

West Midlands Forum (1998, revised 2005), Racial Equality: Common Standards for Council Contracts (Birmingham City Council, et al, Birmingham), https://wmf-commonstandardforequalities.gov.uk/wmf/portal.nsf/fcontent?readform&docid=SD-BDEX-7DXJDB&contentid=1.001

* Professor of Human Rights and Equality Law, Queens University Belfast; Leverhulme Major Research Fellow (2011-2014); William W Cook Global Professor of Law, University of Michigan Law School (on leave). Former member of the Northern Ireland Procurement Implementation Team, and of the Procurement Board of Northern Ireland.





