10.
TAX ASSESSMENT



10.1 TAX ASSESSMENT: ACT AND PROCEDURE

Assessment

N

Procedure

|

Preliminary
Investigation

|

Provisional measure

Control

|

Irregular outcome

Regular outcome

v

Source of the
tax liabilities
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10.2 TAX ASSESSMENT

10.2.1 Nature and effect

Definition: non - discretionary administrative act, aimed to
directly affect the taxpayer’s assets. If it is not promptly
challenged, it will become effective and permanent.

/ Nature

Administrative Act

'

Non - discretionary

common
(related tC(:)oirtt; 2397 administrative acts

] e |

Authoritative

v

Difference with the

The different interest | — | Only the state treasury
are not considered interest is protected
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/

Effect

I

Permanent

Executive

Binding

|

Time for appeal

N

Source of the
tax liabilities

Tax assessments issued as from 1st October 2011,
relating to fiscal year in progress on 31th December
2007 and thereafter, are enforceable and must

contain a formal notice to pay.

REFERENCE to Chapter 23 — Tax collection
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17.2.2 Characteristics

a) Tax assessment must be issued on the basis of the tax domicile of
the taxpayer who has to present the tax return, with a reference to
the date-presentation or to the due-date of presentation (if the tax
return is not submitted) (Artt. 31 11° c., 58 e 59 Dpr 600/73 e 40

Dpr 633/72);

/

Criteria

Natural person

/

Resident

W

.

Company/entities

!

!

Non resident

Registered office

!

!

Tax registry

Where the
Income IS

administrative
headquarters

produced

|

branch

|

Prevalent place of
business
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b) Notification (Artt. 42 and 60 Dpr 600/73 and 56 Dpr 600/72)

c)Tax assessment must specify:

1. the office place where it Is possible to get information;
2. the administrative responsible official;

3. The authority to request to review the act;

4. Terms and conditions to challenge the act;

(Art. 7, c. 2, 1. 212/2000)

d) Law deadlines;

Direct taxes VAT
(art. 43, 1 e Il ¢, DPR 600/73) (art. 57, 1 e ll c., DPR 633/72)
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e) Signed by the head of the office or by another
employee in the management career delegated by the
first (Art. 42 Dpr 600/73)

f) Indication of the taxable base and the applied tax rate
(Art. 42 Dpr 600/73)
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10.2.3 Contents

1. Claim; assertion on tax base and rates

2. The function of the reason of the assessment:

1. to allow the taxpayer to defend himself (Art. 24
Cost.),

2. to judges the administration’s activity(Art. 97
Cost.),

3. to mark the dispute's object in case of litigation
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b) Contents: juridical reason for the tax levy (Art. 7 1. 212/2000).
More information could be requested in the tax assessment by

/N

the specific tax law.

Direct taxes (art. 42 D.P.R.
600/1973)

'

VAT
(Art. 56 D.P.R. 633/1972)

Specific reference to the type
of income; reasons why a
synthetic or inductive
methods are preferred;
reasons why tax deductions
are not recognized

'

Specific indication of the
errors and of the audit proof
at the base of the tax levy

c) Difference with the reason of the common administrative acts:

Only the treasury interest is protected. There is no
discretionary (mediating between conflicting interests)
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10.2.4 (follow) Reasons for assessment

d) per relationem reason: legitimacy: limits and conditions.
Tax assessment which refers to another act must:

~

Attach this act

reproduce it in its
entirety

I

reproduce the
essential content

acts to which reference may be made

.|

N\

Report of verification

Report of

Estimate of the

Technical
Bureau

verification
written by the
social
contributions
inspector

Another tax
assessment

!

« Solidarity

» Tax assessment for
small business or
for partnership
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e) Reasons and the assessment 'proof

Reason

Proof

—
/

Function

To inform
the taxpayer

Proving in
tax trial

indicate
the nature
— | of the evidence
Provides the
. _
evidence
!

Judge’s power

(art. 7 D.Lgs. 546/1992)

s




f) Further indications required by tax assessment

Presumptive and anti-
avoidance tax assessment

~

Legal assumptions
which allow the use

Y

The fact which realizes
the assumption must be
certain
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10.3 Evidence

a) Reasons to justify the use of the presumption in the tax

assessment

Tax authority is not involved in the
realizing of the tax assumption

Tax authority can not provide itself a

documental evidence

Taxpayer must submit to the Tax
authority alternative evidence

Direct proof:
True and
documented fact

/

T

Indirect proof:
presumption
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b) Definition: logic-deduction procedure whereby with a
knowledge of a well-known fact it is possible to prove a

unknown fact

Known fact

}

Logical deduction

l

Unknown fact
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c) Presumption classification:

1. praesumptiones iuris;
Rebuttable or conclusive presumption;
3. praesumptiones hominis (simple presumption)

luris: it is the law to states
the link between the known
fact and the unknown fact

!
Absolute

!

It is not allowed
the contrary proof

Homins (simple): logical
deduction made by the Tax
Authority in the assessment

phase or by the court in the
\ trial phase

T

Rebuttable

v

Reversal of the burden of proof
placed in first instance on the A.F.

l

l

Predetermined proof

With a Free test

l

Extremely rare in tax
law, particularly in the

essential rules, because admissible means of

of the constitutional
principles

The law itself

specifies the

proof

Contrary proof is
allowed also if the
proof is even a
presumption.
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c.2) Characteristics:

Precise

Grave

}

Consistent

To be referred to effective

circumstances

c.3) Probative value:

luris

l

Reversal of the
burden of proof

Simple

}

Appreciable by the judge
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Double
presumption

!

At the origin of the presumption
there is anther supposed fact

higher assessed income with a
supposed methods on top of the

v

Distribution of

profits presumption

small limited company

praesumptiones Presumptiones
hominis iuris
Account opened Unjustified
in name of third | — > | operations have
person connected to be considered
to the taxpayer as income

assessed
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The principle of fair trial (Art. 111 Cost.) and

right of defense (Art. 24 Cost.)

Testimony
(eyewitness) is not
aIIovvled
Ona v
report | | Third party

/

Questionnaire
replies

declarations

Presumption proof
Is only in favour of
the tax authority

The contrary proof provided by the
taxpayer can be presumptive but it

has to have the same demonstrative
nature
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10.4 TAX ASSESSMENT METHODS

10.4.1 Synthetic

Subject

Assumption

Characteristics

Recipient: Natural persons who not play
business activity art or profession

|

Higher assessed income must be greater than 1/5
of the income declared in the tax return;
No answer to the invitation and request
made by the tax authority’s office

!

Parameter

Tax assessment is referred to the index of ability to pay
(expenditures made to increase the taxpayer’assets)

!
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Allocation

The assessed income in constantly allocated in the year
of the expenditure and in the previous fourth; expenses
can not be deducted (art. 10 TUIR)

Burden of
proof

Contrary
documental
proof

l

Burden of proof on top the taxpayer

}

Higher assessed income might be justified: if it is
exempted by the law; if it is subject to a withholding
tax; if it is a donation or if it comes from financial or

assets divestiture
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Synthetic tax assessment procedure

Identification of assets causing the expenditure

'

Determination of the expenses related to the asset

/ \
for the management for the purchase
| |
Element supporting the Element supporting the
ability to pay both in the year ability to pay both in the year
of the purchase and in the of the purchase and in the
next year v years before

Check between the income stated
In the tax return and the expenses made

|
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Valuation of the household income situation
through the available information in the tax registry

|

Check between the assessed income and the
Income stated In the tax return

!

The difference between the assessed income and the
stated income in the tax return must be greater than 20%

!

Litigation composition with the taxpayer
IS not mandatory. It is in any case necessary for the
efficiency of the administrative activity

l

A

y

The higher income is allocated to the fiscal year
of the expenditure and to the previous forth
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Safeguard clause

|

The assessed income with the synthetic method must be
different of 1/5 from the income stated in the tax return

Temporal scope

|

The check of the ability to pay for at least two year it is
no longer compulsory
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Synthetic determination of
the income

/N

* The onus in the art. 10 Italian
tax code can be deducted;

 Deductions from tax to be pay
are allowed.

 On the basis of any expenses
occurred in the fiscal year
under control;

« Through the mechanism so-
called REDDITOMETRO: itis
based on specific elements
which are index of ability to
pay (stated in a Decree of the
Ministry of Economy).

Expenses for asset increase

l

The new words of the art. 38 D.P.R. 600 does not contain any legal
provision: expenses for asset increase were considered occurred in
the year of the purchase and in the previous fourth
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Assumption

|

The assessable income must be greater than the 20% of the
income stated in the tax return by the taxpayer

Contrary proof is state by the law

|

Taxpayer can stop the synthetic tax assessment if it is able to
prove that the greater ability to pay is due for :

» a different income to be taxes in another fiscal year;

» Exempted income;

* Income subject to withholding tax;

 Greater income are non considered in the taxable base by
specific law.
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Mediation

Tax authority is obliged to invite in the administration office
the taxpayer to provide useful data for the assessment

Verification with
acceptance

In case the taxpayer is not able to show elements in his favour,
the office must proceed with the Verification with acceptance
ex art. 5 del D.Lgs. n. 218/1997
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