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Summary

1. IT WOULD BE INCOMPATIBLE WITH THE BINDING EFFECT WHICH ARTICLE 189
ASCRIBES TO DIRECTIVES TO EXCLUDE ON PRINCIPLE THE POSSIBILITY OF THE


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0148&from=EN#SM
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0148&from=EN#I1
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0148&from=EN#I2
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0148&from=EN#MO
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0148&from=EN#CO
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61978CJ0148&from=EN#DI

OBLIGATIONS IMPOSED BY THEM BEING RELIED ON BY PERSONS CONCERNED .
PARTICULARLY IN CASES IN WHICH THE COMMUNITY AUTHORITIES HAVE , BY MEANS OF
DIRECTIVE , PLACED MEMBER STATES UNDER A DUTY TO ADOPT A CERTAIN COURSE OF
ACTION , THE EFFECTIVENESS OF SUCH AN ACT WOULD BE WEAKENED IF PERSONS WERE
PREVENTED FROM RELYING ON IT IN LEGAL PROCEEDINGS AND NATIONAL COURTS
PREVENTED FROM TAKING IT INTO CONSIDERATION AS AN ELEMENT OF COMMUNITY
LAW . CONSEQUENTLY A MEMBER STATE WHICH HAS NOT ADOPTED THE IMPLEMENTING
MEASURES REQUIRED BY THE DIRECTIVE IN THE PRESCRIBED PERIODS MAY NOT RELY ,
AS AGAINST INDIVIDUALS , ON ITS OWN FAILURE TO PERFORM THE OBLIGATIONS
WHICH THE DIRECTIVE ENTAILS . IT FOLLOWS THAT A NATIONAL COURT REQUESTED BY
A PERSON WHO HAS COMPLIED WITH THE PROVISIONS OF A DIRECTIVE NOT TO APPLY A
NATIONAL PROVISION INCOMPATIBLE WITH THE DIRECTIVE NOT INCORPORATED INTO
THE INTERNAL LEGAL ORDER OF A DEFAULTING MEMBER STATE , MUST UPHOLD THAT
REQUEST IF THE OBLIGATION IN QUESTION IS UNCONDITIONAL AND SUFFICIENTLY
PRECISE . SUBJECT TO THESE RESERVATIONS A MEMBER STATE MAY NOT APPLY ITS
INTERNAL LAW - EVEN IF IT IS PROVIDED WITH PENAL SANCTIONS - WHICH HAS NOT
YET BEEN ADAPTED IN COMPLIANCE WITH THE DIRECTIVE , TO SUCH A PERSON AFTER
THE EXPIRATION OF THE PERIOD FIXED FOR ITS IMPLEMENTATION .

ON THE OTHER HAND , SO LONG AS THE PERIOD PRESCRIBED FOR THE MEMBER STATES
TO INCORPORATE THE PROVISIONS OF A DIRECTIVE INTO THEIR INTERNAL LEGAL
ORDERS HAS NOT YET EXPIRED , THE DIRECTIVE CANNOT HAVE DIRECT EFFECT ; SUCH
EFFECT ONLY ARISES AT THE END OF THE PERIOD PRESCRIBED AND IN THE EVENT OF
DEFAULT BY THE MEMBER STATE CONCERNED .

2 . THE COMBINED EFFECT OF ARTICLES 3 TO 8 OF DIRECTIVE NO 73/173 IS THAT ONLY
SOLVENTS WHICH ' ' COMPLY WITH THE PROVISIONS OF THIS DIRECTIVE AND THE
ANNEX THERETO '' MAY BE PLACED ON THE MARKET AND THAT MEMBER STATES ARE
NOT ENTITLED TO MAINTAIN , PARALLEL WITH THE RULES LAID DOWN BY THE SAID
DIRECTIVE FOR IMPORTS , DIFFERENT RULES FOR THE DOMESTIC MARKET . THUS IT IS A
CONSEQUENCE OF THE SYSTEM INTRODUCED BY DIRECTIVE NO 73/173 THAT A MEMBER
STATE MAY NOT INTRODUCE INTO ITS NATIONAL LEGISLATION CONDITIONS WHICH ARE
MORE RESTRICTIVE THAN THOSE LAID DOWN IN THE DIRECTIVE IN QUESTION , OR
WHICH ARE EVEN MORE DETAILED OR IN ANY EVENT DIFFERENT , AS REGARDS THE
CLASSIFICATION , PACKAGING AND LABELLING OF SOLVENTS AND THAT THIS
PROHIBITION ON THE IMPOSITION OF RESTRICTIONS NOT PROVIDED FOR APPLIES BOTH
TO THE DIRECT MARKETING OF THE PRODUCTS ON THE HOME MARKET AND TO
IMPORTED PRODUCTS .

3 . DIRECTIVE NO 73/173 MUST BE INTERPRETED AS MEANING THAT IT IS NOT
PERMISSIBLE FOR NATIONAL PROVISIONS TO PRESCRIBE THAT CONTAINERS SHALL BEAR
A STATEMENT OF THE PRESENCE OF INGREDIENTS OF THE PRODUCTS IN QUESTION IN
TERMS GOING BEYOND THOSE LAID DOWN BY THE SAID DIRECTIVE .

4 . WHEN , PURSUANT TO ARTICLE 100 OF THE TREATY , COMMUNITY DIRECTIVES
PROVIDE FOR THE HARMONIZATION OF MEASURES NECESSARY TO ENSURE THE
PROTECTION OF THE HEALTH OF PERSONS AND ANIMALS AND ETABLISH COMMUNITY
PROCEDURES TO SUPERVISE COMPLIANCE THEREWITH , RECOURSE TO ARTICLE 36
CEASES TO BE JUSTIFIED AND THE APPROPRIATE CONTROLS MUST HENCEFORTH BE
CARRIED OUT AND THE PROTECTIVE MEASURES TAKEN IN ACCORDANCE WITH THE
SCHEME LAID DOWN BY THE HARMONIZING DIRECTIVE .

5. NATIONAL PROVISIONS GOING BEYOND THOSE LAID DOWN IN DIRECTIVE NO 73/173
ARE COMPATIBLE WITH COMMUNITY LAW ONLY IF THEY HAVE BEEN ADOPTED IN
ACCORDANCE WITH THE PROCEDURE AND FORMALITIES PRESCRIBED IN ARTICLE 9 OF
THE SAID DIRECTIVE .

6 . IF ONE MEMBER STATE HAS INCORPORATED THE PROVISIONS OF A DIRECTIVE INTO
ITS INTERNAL LEGAL ORDER BEFORE THE END OF THE PERIOD PRESCRIBED THEREIN ,
THAT FACT CANNOT PRODUCE ANY EFFECT WITH REGARD TO OTHER MEMBER STATES .

7 . SINCE A DIRECTIVE BY ITS NATURE IMPOSES OBLIGATIONS ONLY ON MEMBER STATES
, IT IS NOT POSSIBLE FOR AN INDIVIDUAL TO PLEAD THE PRINCIPLE OF ' ' LEGITIMATE
EXPECTATION ' ' BEFORE THE EXPIRY OF THE PERIOD PRESCRIBED FOR ITS
IMPLEMENTATION .

8 . DIRECTIVE NO 77/728 OF THE COUNCIL OF THE EUROPEAN COMMUNITIES OF 7
NOVEMBER 1977 , IN PARTICULAR ARTICLE 9 THEREOF , CANNOT BRING ABOUT WITH



RESPECT TO ANY INDIVIDUAL WHO HAS COMPLIED WITH THE PROVISIONS OF THE SAID
DIRECTIVE BEFORE THE EXPIRATION OF THE ADAPTATION PERIOD PRESCRIBED FOR THE
MEMBER STATE ANY EFFECT CAPABLE OF BEING TAKEN INTO CONSIDERATION BY
NATIONAL COURTS .

Parties

IN CASE 148/78

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE PRETURA
PENALE , MILAN , FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT
COURT BETWEEN

PUBBLICO MINISTERO ( PUBLIC PROSECUTOR )
AND
TULLIO RATTI , RESIDING IN MILAN

Subject of the case

ON THE INTERPRETATION OF TWO COUNCIL DIRECTIVES ON THE APPROXIMATION OF
THE LAWS , REGULATIONS AND ADMINISTRATIVE PROVISIONS OF THE MEMBER STATES ,
THE FIRST NO 73/173/EEC OF 4 JUNE 1973 , RELATING TO THE CLASSIFICATION ,
PACKAGING AND LABELLING OF DANGEROUS PREPARATIONS ( SOLVENTS ) ( OFFICIAL
JOURNAL NO L 189, P. 7 ) AND THE SECOND , NO 77/728/EEC OF 7 NOVEMBER 1977,
RELATING TO THE CLASSIFICATION , PACKAGING AND LABELLING OF PAINTS,
VARNISHES , PRINTING-INKS , ADHESIVES AND SIMILAR PRODUCTS ( OFFICIAL JOURNAL
NOL303,P.23),

Grounds

1BY AN ORDER OF 8 MAY 1978 , RECEIVED AT THE COURT ON 21 JUNE 1978 , THE
PRETURA PENALE , MILAN , REFERRED SEVERAL QUESTIONS TO THE COURT FOR A
PRELIMINARY RULING UNDER ARTICLE 177 OF THE EEC TREATY ON THE
INTERPRETATION OF TWO COUNCIL DIRECTIVES ON THE APPROXIMATION OF THE LAWS
, REGULATIONS AND ADMINISTRATIVE PROVISIONS OF THE MEMBER STATES , THE FIRST
, NO 73/173/EEC OF 4 JUNE 1973 ON THE CLASSIFICATION , PACKAGING AND LABELLING
OF DANGEROUS PREPARATIONS ( SOLVENTS ) ( OFFICIAL JOURNALNO L 189, P.7) AND
THE SECOND , NO 77/728/EEC OF 7 NOVEMBER 1977 ON THE CLASSIFICATION ,
PACKAGING AND LABELLING OF PAINTS , VARNISHES , PRINTING INKS , ADHESIVES AND
SIMILAR PRODUCTS ( OFFICIAL JOURNAL NO L 303, P. 23).

2THOSE QUESTIONS ARE RAISED IN THE CONTEXT OF CRIMINAL PROCEEDINGS AGAINST
THE HEAD OF AN UNDERTAKING WHICH PRODUCES SOLVENTS AND VARNISHES , ON A
CHARGE OF HAVING INFRINGED CERTAIN PROVISIONS OF THE ITALIAN LAW NO 245 OF 5
MARCH 1963 ( GAZZETTA UFFICIALE OF 21 MARCH 1963, P . 1451 ) WHICH REQUIRE
MANUFACTURERS OF PRODUCTS CONTAINING BENZENE , TOLUENE AND XYLENE TO AFFIX
TO THE CONTAINERS OF THOSE PRODUCTS LABELS INDICATING , NOT ONLY THE FACT
THAT THOSE SUBSTANCES ARE PRESENT , BUT ALSO THEIR TOTAL PERCENTAGE AND ,
SEPARATELY , THE PERCENTAGE OF BENZENE .

3AS FAR AS SOLVENTS ARE CONCERNED , THAT LEGISLATION OUGHT , AT THE MATERIAL
TIME , TO HAVE BEEN AMENDED IN ORDER TO COMPLY WITH DIRECTIVE NO 73/173 OF 4
JUNE 1973, THE PROVISIONS OF WHICH MEMBER STATES WERE SUPPOSED TO
INCORPORATE INTO THEIR INTERNAL LEGAL ORDERS BY 8 DECEMBER 1974 AT THE
LATEST , AN OBLIGATION WHICH THE ITALIAN GOVERNMENT HAS NOT FULFILLED .



4THAT AMENDMENT WOULD HAVE RESULTED IN THE REPEAL OF THE PROVISION OF THE
ITALIAN LAW WHICH THE ACCUSED IS CHARGED WITH CONTRAVENING AND WOULD
CONSEQUENTLY HAVE ALTERED THE CONDITIONS FOR APPLYING THE CRIMINAL
SANCTIONS CONTAINED IN THE LAW IN QUESTION .

5AS REGARDS THE PACKAGING AND LABELLING OF VARNISHES , DIRECTIVE NO 77/728 OF
7 NOVEMBER 1977 HAD , AT THE MATERIAL TIME , BEEN ADOPTED BY THE COUNCIL , BUT
BY VIRTUE OF ARTICLE 12 THEREOF MEMBER STATES HAVE UNTIL 9 NOVEMBER 1979 TO
BRING INTO FORCE THE LAWS , REGULATIONS AND ADMINISTRATIVE PROVISIONS
NECESSARY TO COMPLY THEREWITH .

6THE INCORPORATION OF THE PROVISIONS OF THAT DIRECTIVE INTO THE INTERNAL
ITALIAN LEGAL ORDER MUST LIKEWISE RESULT IN THE REPEAL OF THE PROVISIONS OF
THE ITALIAN LAW WHICH THE ACCUSED IS CHARGED WITH CONTRAVENING .

7AS REGARDS THE PACKAGING AND LABELLING OF BOTH THE SOLVENTS AND THE
VARNISHES PRODUCED BY HIS UNDERTAKING , THE ACCUSED COMPLIED , IN THE ONE
CASE , WITH THE PROVISIONS OF DIRECTIVE NO 73/173 ( SOLVENTS ), WHICH THE
ITALIAN GOVERNMENT HAD FAILED TO INCORPORATE INTO ITS INTERNAL LEGAL ORDER
, AND , IN THE OTHER CASE , WITH THE PROVISIONS OF DIRECTIVE NO 77/728 (
VARNISHES ), WHICH MEMBER STATES MUST IMPLEMENT BY 9 NOVEMBER 1979 .

8THE REPLIES TO THE QUESTIONS SUBMITTED , THE FIRST FOUR OF WHICH CONCERN
DIRECTIVE NO 73/173 , WHILE THE FIFTH CONCERNS DIRECTIVE NO 77/728 , MUST
ENABLE THE NATIONAL COURT TO DECIDE WHETHER THE PENALTIES PRESCRIBED BY
ITALIAN LAW NO 245 FOR AN INFRINGEMENT OF ITS PROVISIONS MAY BE APPLIED IN
THE CASE IN QUESTION .

A - THE INTERPRETATION OF DIRECTIVE NO 73/173

9THIS DIRECTIVE WAS ADOPTED PURSUANT TO ARTICLE 100 OF THE TREATY AND
COUNCIL DIRECTIVE NO 67/548/EEC OF 27 JUNE 1967 ( OFFICIAL JOURNAL , ENGLISH
SPECIAL EDITION 1967 , P . 234 ), AMENDED ON 21 MAY 1973 ( OFFICIAL JOURNAL OF 25
JUNE 1973 NO L 167, P . 1), ON DANGEROUS SUBSTANCES , IN ORDER TO ENSURE THE
APPROXIMATION OF THE LAWS , REGULATIONS AND ADMINISTRATIVE PROVISIONS OF
THE MEMBER STATES ON THE CLASSIFICATION , PACKAGING AND LABELLING OF
DANGEROUS PREPARATIONS ( SOLVENTS ).

10THAT DIRECTIVE PROVED NECESSARY BECAUSE DANGEROUS SUBSTANCES AND
PREPARATIONS WERE SUBJECT TO RULES IN THE MEMBER STATES WHICH DISPLAYED
CONSIDERABLE DIFFERENCES , PARTICULARLY AS REGARDS LABELLING , PACKAGING AND
CLASSIFICATION ACCORDING TO THE DEGREE OF RISK PRESENTED BY THE SAID
PRODUCTS .

11THOSE DIFFERENCES CONSTITUTED A BARRIER TO TRADE AND TO THE FREE
MOVEMENT OF GOODS AND DIRECTLY AFFECTED THE ESTABLISHMENT AND
FUNCTIONING OF THE MARKET IN DANGEROUS PREPARATIONS SUCH AS SOLVENTS USED
REGULARLY IN INDUSTRIAL , FARMING AND CRAFT ACTIVITIES , AS WELL AS FOR
DOMESTIC PURPOSES .

12IN ORDER TO ELIMINATE THOSE DIFFERENCES THE DIRECTIVE MADE A NUMBER OF
EXPRESS PROVISIONS CONCERNING THE CLASSIFICATION , PACKAGING AND LABELLING
OF THE PRODUCTS IN QUESTION ( ARTICLE 2 (1), (2 ) AND ( 3 ) AND ARTICLES 4, 5
AND 6 ).

13AS REGARDS ARTICLE 8 , TO WHICH THE NATIONAL COURT REFERRED IN PARTICULAR
, AND WHICH PROVIDES THAT MEMBER STATES MAY NOT PROHIBIT , RESTRICT OR
IMPEDE ON THE GROUNDS OF CLASSIFICATION , PACKAGING OR LABELLING THE PLACING
ON THE MARKET OF DANGEROUS PREPARATIONS WHICH SATISFY THE REQUIREMENTS
OF THE DIRECTIVE , ALTHOUGH IT LAYS DOWN A GENERAL DUTY , IT HAS NO
INDEPENDENT VALUE , BEING NO MORE THAN THE NECESSARY COMPLEMENT OF THE
SUBSTANTIVE PROVISIONS CONTAINED IN THE AFORESAID ARTICLES AND DESIGNED TO
ENSURE THE FREE MOVEMENT OF THE PRODUCTS IN QUESTION .

14THE MEMBER STATES WERE UNDER A DUTY TO IMPLEMENT DIRECTIVE NO 73/173 , IN
ACCORDANCE WITH ARTICLE 11 THEREOF , WITHIN 18 MONTHS OF ITS NOTIFICATION .

15ALL THE MEMBER STATES WERE SO NOTIFIED ON 8 JUNE 1973 .



16THE PERIOD OF 18 MONTHS EXPIRED ON 8 DECEMBER 1974 AND UP TO THE TIME
WHEN THE EVENTS MATERIAL IN THE CASE OCCURRED THE PROVISIONS OF THE
DIRECTIVE HAD NOT BEEN IMPLEMENTED WITHIN THE ITALIAN INTERNAL LEGAL ORDER .

17IN THOSE CIRCUMSTANCES THE NATIONAL COURT , FINDING THAT ' ' THERE WAS A
MANIFEST CONTRADICTION BETWEEN THE COMMUNITY RULES AND INTERNAL ITALIAN
LAW'"', WONDERED ' ' WHICH OF THE TWO SETS OF RULES SHOULD TAKE PRECEDENCE
IN THE CASE BEFORE THE COURT ' ' AND REFERRED TO THE COURT THE FIRST QUESTION
, ASKING AS FOLLOWS :

"' DOES COUNCIL DIRECTIVE 73/173/EEC OF 4 JUNE 1973, IN PARTICULAR ARTICLE 8
THEREOF , CONSTITUTE DIRECTLY APPLICABLE LEGISLATION CONFERRING UPON
INDIVIDUALS PERSONAL RIGHTS WHICH THE NATIONAL COURTS MUST PROTECT?

18THIS QUESTION RAISES THE GENERAL PROBLEM OF THE LEGAL NATURE OF THE
PROVISIONS OF A DIRECTIVE ADOPTED UNDER ARTICLE 189 OF THE TREATY .

19IN THIS REGARD THE SETTLED CASE-LAW OF THE COURT , LAST REAFFIRMED BY THE
JUDGMENT OF 1 FEBRUARY 1977 IN CASE 51/76 NEDERLANDSE ONDERNEMINGEN ( 1977 )
1 ECR 126 , LAYS DOWN THAT , WHILST UNDER ARTICLE 189 REGULATIONS ARE
DIRECTLY APPLICABLE AND , CONSEQUENTLY , BY THEIR NATURE CAPABLE OF
PRODUCING DIRECT EFFECTS , THAT DOES NOT MEAN THAT OTHER CATEGORIES OF
ACTS COVERED BY THAT ARTICLE CAN NEVER PRODUCE SIMILAR EFFECTS .

20IT WOULD BE INCOMPATIBLE WITH THE BINDING EFFECT WHICH ARTICLE 189
ASCRIBES TO DIRECTIVES TO EXCLUDE ON PRINCIPLE THE POSSIBILITY OF THE
OBLIGATIONS IMPOSED BY THEM BEING RELIED ON BY PERSONS CONCERNED .

21PARTICULARLY IN CASES IN WHICH THE COMMUNITY AUTHORITIES HAVE , BY MEANS
OF DIRECTIVE , PLACED MEMBER STATES UNDER A DUTY TO ADOPT A CERTAIN COURSE
OF ACTION , THE EFFECTIVENESS OF SUCH AN ACT WOULD BE WEAKENED IF PERSONS
WERE PREVENTED FROM RELYING ON IT IN LEGAL PROCEEDINGS AND NATIONAL COURTS
PREVENTED FROM TAKING IT INTO CONSIDERATION AS AN ELEMENT OF COMMUNITY
LAW .

22CONSEQUENTLY A MEMBER STATE WHICH HAS NOT ADOPTED THE IMPLEMENTING
MEASURES REQUIRED BY THE DIRECTIVE IN THE PRESCRIBED PERIODS MAY NOT RELY ,
AS AGAINST INDIVIDUALS , ON ITS OWN FAILURE TO PERFORM THE OBLIGATIONS
WHICH THE DIRECTIVE ENTAILS .

23IT FOLLOWS THAT A NATIONAL COURT REQUESTED BY A PERSON WHO HAS COMPLIED
WITH THE PROVISIONS OF A DIRECTIVE NOT TO APPLY A NATIONAL PROVISION
INCOMPATIBLE WITH THE DIRECTIVE NOT INCORPORATED INTO THE INTERNAL LEGAL
ORDER OF A DEFAULTING MEMBER STATE , MUST UPHOLD THAT REQUEST IF THE
OBLIGATION IN QUESTION IS UNCONDITIONAL AND SUFFICIENTLY PRECISE .

24THEREFORE THE ANSWER TO THE FIRST QUESTION MUST BE THAT AFTER THE
EXPIRATION OF THE PERIOD FIXED FOR THE IMPLEMENTATION OF A DIRECTIVE A
MEMBER STATE MAY NOT APPLY ITS INTERNAL LAW - EVEN IF IT IS PROVIDED WITH
PENAL SANCTIONS - WHICH HAS NOT YET BEEN ADAPTED IN COMPLIANCE WITH THE
DIRECTIVE , TO A PERSON WHO HAS COMPLIED WITH THE REQUIREMENTS OF THE
DIRECTIVE .

25IN THE SECOND QUESTION THE NATIONAL COURT ASKS , ESSENTIALLY , WHETHER , IN
INCORPORATING THE PROVISIONS OF THE DIRECTIVE ON SOLVENTS INTO ITS INTERNAL
LEGAL ORDER , THE STATE TO WHICH IT IS ADDRESSED MAY PRESCRIBE ' ' OBLIGATIONS
AND LIMITATIONS WHICH ARE MORE PRECISE AND DETAILED THAN , OR AT ALL EVENTS
DIFFERENT FROM , THOSE SET OUT IN THE DIRECTIVE "', REQUIRING IN PARTICULAR
INFORMATION NOT REQUIRED BY THE DIRECTIVE TO BE AFFIXED TO THE CONTAINERS .

26THE COMBINED EFFECT OF ARTICLES 3 TO 8 OF DIRECTIVE NO 73/173 IS THAT ONLY
SOLVENTS WHICH ' ' COMPLY WITH THE PROVISIONS OF THIS DIRECTIVE AND THE
ANNEX THERETO ' ' MAY BE PLACED ON THE MARKET AND THAT MEMBER STATES ARE
NOT ENTITLED TO MAINTAIN , PARALLEL WITH THE RULES LAID DOWN BY THE SAID
DIRECTIVE FOR IMPORTS , DIFFERENT RULES FOR THE DOMESTIC MARKET .



27THUS IT IS A CONSEQUENCE OF THE SYSTEM INTRODUCED BY DIRECTIVE NO 73/173
THAT A MEMBER STATE MAY NOT INTRODUCE INTO ITS NATIONAL LEGISLATION
CONDITIONS WHICH ARE MORE RESTRICTIVE THAN THOSE LAID DOWN IN THE
DIRECTIVE IN QUESTION , OR WHICH ARE EVEN MORE DETAILED OR IN ANY EVENT
DIFFERENT , AS REGARDS THE CLASSIFICATION , PACKAGING AND LABELLING OF
SOLVENTS AND THAT THIS PROHIBITION ON THE IMPOSITION OF RESTRICTIONS NOT
PROVIDED FOR APPLIES BOTH TO THE DIRECT MARKETING OF THE PRODUCTS ON THE
HOME MARKET AND TO IMPORTED PRODUCTS .

28THE SECOND QUESTION SUBMITTED BY THE NATIONAL COURT MUST BE ANSWERED IN
THAT WAY .

29IN THE THIRD QUESTION THE NATIONAL COURT ASKS WHETHER THE DUTY TO
INDICATE ON THE CONTAINER OF THE SOLVENT OFFERED FOR SALE THAT IT CONTAINS
BENZENE , TOLUENE AND XYLENE , SPECIFYING THE TOTAL PERCENTAGE OF THOSE
SUBSTANCES AND , SEPARATELY THAT OF BENZENE , PURSUANT TO ARTICLE 8 OF LAW
NO 245 OF 5 MARCH 1963 , MAY BE CONSIDERED INCOMPATIBLE WITH THE SAID
DIRECTIVE .

30ARTICLE 8 OF ITALIAN LAW NO 245 OF 5 MARCH 1963 LAYS DOWN A DUTY , ' ' WHERE
SOLVENTS CONTAIN BENZENE , TOLUENE OR XYLENE , TO AFFIX TO THE CONTAINERS
OFFERED FOR SALE A LABEL MENTIONING THE PRESENCE OF THOSE SUBSTANCES IN THE
SOLVENTS , THE TOTAL PERCENTAGE OF THOSE SUBSTANCES AND , SEPARATELY , THE
PERCENTAGE OF BENZENE . . ."'".

31HOWEVER , ARTICLE 5 OF DIRECTIVE NO 73/173 REQUIRES IN ALL CASES THAT
PACKAGES INDICATE CLEARLY AND INDELIBLY THE PRESENCE OF SUBSTANCES
CLASSIFIED AS TOXIC UNDER ARTICLE 2 , SUCH AS BENZENE , AND ALSO THAT THEY
SHOW , BUT ONLY IN CERTAIN CASES , THE PRESENCE OF SUBSTANCES CLASSIFIED AS
HARMFUL , SUCH AS TOLUENE AND XYLENE IN A CONCENTRATION HIGHER THAN 5% .

320N THE OTHER HAND NO INDICATION OF THE PERCENTAGE , SEPARATE OR IN THE
AGGREGATE , OF THOSE SUBSTANCES IS REQUIRED .

33THUS THE ANSWER TO THE NATIONAL COURT MUST BE THAT DIRECTIVE NO 73/173
MUST BE INTERPRETED AS MEANING THAT IT IS NOT PERMISSIBLE FOR NATIONAL
PROVISIONS TO PRESCRIBE THAT CONTAINERS SHALL BEAR A STATEMENT OF THE
PRESENCE OF INGREDIENTS OF THE PRODUCTS IN QUESTION IN TERMS GOING BEYOND
THOSE LAID DOWN BY THE SAID DIRECTIVE .

34THE FOURTH QUESTION IS DRAFTED AS FOLLOWS :

"' DO THE SAID NATIONAL PROVISIONS , WHICH ARE APPLICABLE WITHOUT
DISTINCTION TO ALL GOODS PLACED ON THE DOMESTIC MARKET , NEVERTHELESS
CONSTITUTE AN OBSTACLE , A PROHIBITION OR A RESTRICTION ON TRADE IN AND THE
FREE MOVEMENT OF SUCH GOODS , EVEN IF SUCH PROVISIONS WERE ENACTED FOR THE
PURPOSE OF ENSURING GREATER PROTECTION FOR THE PHYSICAL SAFETY OF USERS OF
THE PRODUCTS IN QUESTION?

35THIS QUESTION IS AN ALLUSION TO ARTICLE 36 OF THE TREATY WHICH PERMITS
EXCEPTIONS TO THE FREE MOVEMENTS OF GOODS TO THE EXTENT TO WHICH THEY ARE
JUSTIFIED ON GROUNDS OF PUBLIC SECURITY OR THE PROTECTION OF HEALTH AND
LIFE OF HUMANS AND ANIMALS .

36WHEN , PURSUANT TO ARTICLE 100 OF THE TREATY , COMMUNITY DIRECTIVES
PROVIDE FOR THE HARMONIZATION OF MEASURES NECESSARY TO ENSURE THE
PROTECTION OF THE HEALTH OF HUMANS AND ANIMALS AND ESTABLISH COMMUNITY
PROCEDURES TO SUPERVISE COMPLIANCE THEREWITH , RECOURSE TO ARTICLE 36
CEASES TO BE JUSTIFIED AND THE APPROPRIATE CONTROLS MUST HENCEFORTH BE
CARRIED OUT AND THE PROTECTIVE MEASURES TAKEN IN ACCORDANCE WITH THE
SCHEME LAID DOWN BY THE HARMONIZING DIRECTIVE .

37DIRECTIVE NO 73/173 PROVIDES THAT WHERE A MEMBER STATE ESTABLISHED THAT A
DANGEROUS PREPARATION , ALTHOUGH SATISFYING THE REQUIREMENTS OF THAT
DIRECTIVE , PRESENTS A HEALTH OR SAFETY RISK , IT MAY HAVE RECOURSE ,
TEMPORARILY AND SUBJECT TO THE SUPERVISION OF THE COMMISSION , TO A



PROTECTIVE MEASURE PROVIDED FOR IN ARTICLE 9 OF THE DIRECTIVE IN ACCORDANCE
WITH THE PROCEDURE LAID DOWN IN THAT ARTICLE .

38IT FOLLOWS THAT NATIONAL PROVISIONS GOING BEYOND THOSE LAID DOWN IN
DIRECTIVE NO 73/173 ARE COMPATIBLE WITH COMMUNITY LAW ONLY IF THEY HAVE
BEEN ADOPTED IN ACCORDANCE WITH THE PROCEDURES AND FORMALITIES PRESCRIBED
IN ARTICLE 9 OF THE SAID DIRECTIVE .

B - THE INTERPRETATION OF COUNCIL DIRECTIVE NO 77/728/EEC OF 7 NOVEMBER 1977

39IN A FIFTH QUESTION THE NATIONAL COURT ASKS WHETHER COUNCIL DIRECTIVE NO
77/728 OF 7 NOVEMBER 1977 , IN PARTICULAR ARTICLE 9 THEREOF , IS IMMEDIATELY
AND DIRECTLY APPLICABLE WITH REGARD TO THE OBLIGATIONS IMPOSED ON MEMBER
STATES TO REFRAIN FROM ACTION AS FROM THE DATE OF NOTIFICATION OF THAT
DIRECTIVE IN A CASE WHERE A PERSON , ACTING UPON A LEGITIMATE EXPECTATION ,
HAS COMPLIED WITH THE PROVISIONS OF THAT DIRECTIVE BEFORE THE EXPIRY OF THE
PERIOD WITHIN WHICH THE MEMBER STATE MUST COMPLY WITH THE SAID DIRECTIVE .

40 THE OBJECTIVE OF THAT DIRECTIVE IS ANALOGOUS TO THAT OF DIRECTIVE NO
73/173 IN THAT IT LAYS DOWN SIMILAR RULES FOR PREPARATIONS INTENDED TO BE
USED AS PAINTS , VARNISHES , PRINTING INKS , ADHESIVES AND SIMILAR PRODUCTS,
AND CONTAINING DANGEROUS SUBSTANCES .

41ARTICLE 12 OF THAT DIRECTIVE PROVIDES THAT MEMBER STATES MUST IMPLEMENT
IT WITHIN 24 MONTHS OF ITS NOTIFICATION , WHICH TOOK PLACE ON 9 NOVEMBER
1977 .

42THAT PERIOD HAS NOT YET EXPIRED AND THE STATES TO WHICH THE DIRECTIVE WAS
ADDRESSED HAVE UNTIL 9 NOVEMBER 1979 TO INCORPORATE THE PROVISIONS OF
DIRECTIVE NO 77/728 INTO THEIR INTERNAL LEGAL ORDERS .

43IT FOLLOWS THAT , FOR THE REASONS EXPOUNDED IN THE GROUNDS OF THE ANSWER
TO THE NATIONAL COURT ' S FIRST QUESTION , IT IS ONLY AT THE END OF THE
PRESCRIBED PERIOD AND IN THE EVENT OF THE MEMBER STATE ' S DEFAULT THAT THE
DIRECTIVE - AND IN PARTICULAR ARTICLE 9 THEREOF - WILL BE ABLE TO HAVE THE
EFFECTS DESCRIBED IN THE ANSWER TO THE FIRST QUESTION .

44UNTIL THAT DATE IS REACHED THE MEMBER STATES REMAIN FREE IN THAT FIELD .

45IF ONE MEMBER STATE HAS INCORPORATED THE PROVISIONS OF A DIRECTIVE INTO
ITS INTERNAL LEGAL ORDER BEFORE THE END OF THE PERIOD PRESCRIBED THEREIN ,
THAT FACT CANNOT PRODUCE ANY EFFECT WITH REGARD TO OTHER MEMBER STATES .

46IN CONCLUSION , SINCE A DIRECTIVE BY ITS NATURE IMPOSES OBLIGATIONS ONLY ON
MEMBER STATES , IT IS NOT POSSIBLE FOR AN INDIVIDUAL TO PLEAD THE PRINCIPLE OF
"' LEGITIMATE EXPECTATION ' ' BEFORE THE EXPIRY OF THE PERIOD PRESCRIBED FOR
ITS IMPLEMENTATION .

47THEREFORE THE ANSWER TO THE FIFTH QUESTION MUST BE THAT DIRECTIVE NO
77/728 OF THE COUNCIL OF THE EUROPEAN COMMUNITIES OF 7 NOVEMBER 1977 , IN
PARTICULAR ARTICLE 9 THEREOF , CANNOT BRING ABOUT WITH RESPECT TO ANY
INDIVIDUAL WHO HAS COMPLIED WITH THE PROVISIONS OF THE SAID DIRECTIVE
BEFORE THE EXPIRATION OF THE ADAPTATION PERIOD PRESCRIBED FOR THE MEMBER
STATE ANY EFFECT CAPABLE OF BEING TAKEN INTO CONSIDERATION BY NATIONAL
COURTS.

Decision on costs

COSTS

48THE COSTS INCURRED BY THE COUNCIL AND BY THE COMMISSION , WHICH HAVE
SUBMITTED WRITTEN OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE .

49AS THE PROCEEDINGS ARE , SO FAR AS THE ACCUSED IN THE MAIN ACTION IS
CONCERNED , IN THE NATURE OF A STEP IN THE ACTION PENDING BEFORE THE
NATIONAL COURT , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .



Operative part

ON THOSE GROUNDS ,
THE COURT

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE PRETURA PENALE , MILAN , BY
AN ORDER OF 8 MAY 1978 HEREBY RULES :

1. AFTER THE EXPIRATION OF THE PERIOD FIXED FOR THE IMPLEMENTATION OF A
DIRECTIVE A MEMBER STATE MAY NOT APPLY ITS INTERNAL LAW - EVEN IF IT IS
PROVIDED WITH PENAL SANCTIONS - WHICH HAS NOT YET BEEN ADAPTED IN
COMPLIANCE WITH THE DIRECTIVE , TO A PERSON WHO HAS COMPLIED WITH THE
REQUIREMENTS OF THE DIRECTIVE .

2. IT IS A CONSEQUENCE OF THE SYSTEM INTRODUCED BY DIRECTIVE NO 73/173 THAT
A MEMBER STATE MAY NOT INTRODUCE INTO ITS NATIONAL LEGISLATION CONDITIONS
WHICH ARE MORE RESTRICTIVE THAN THOSE LAID DOWN IN THE DIRECTIVE IN
QUESTION , OR WHICH ARE EVEN MORE DETAILED OR IN ANY EVENT DIFFERENT , AS
REGARDS THE CLASSIFICATION , PACKAGING AND LABELLING OF SOLVENTS AND THAT
THIS PROHIBITION ON THE IMPOSITION OF RESTRICTIONS NOT PROVIDED FOR APPLIES
BOTH TO THE DIRECT MARKETING OF THE PRODUCTS ON THE HOME MARKET AND TO
IMPORTED PRODUCTS .

3 . DIRECTIVE NO 73/173 MUST BE INTERPRETED AS MEANING THAT IT IS NOT
PERMISSIBLE FOR NATIONAL PROVISIONS TO PRESCRIBE THAT CONTAINERS SHALL BEAR
A STATEMENT OF THE PRESENCE OF INGREDIENTS OF THE PRODUCTS IN QUESTION IN
TERMS GOING BEYOND THOSE LAID DOWN BY THE SAID DIRECTIVE .

4 . NATIONAL PROVISIONS GOING BEYOND THOSE LAID DOWN IN DIRECTIVE NO 73/173
ARE COMPATIBLE WITH COMMUNITY LAW ONLY IF THEY HAVE BEEN ADOPTED IN
ACCORDANCE WITH THE PROCEDURES AND FORMALITIES PRESCRIBED IN ARTICLE 9 OF
THE SAID DIRECTIVE .

5 . DIRECTIVE NO 77/728 OF THE COUNCIL OF THE EUROPEAN COMMUNITIES OF 7
NOVEMBER 1977 , IN PARTICULAR ARTICLE 9 THEREOF , CANNOT BRING ABOUT WITH
RESPECT TO ANY INDIVIDUAL WHO HAS COMPLIED WITH THE PROVISIONS OF THE SAID
DIRECTIVE BEFORE THE EXPIRATION OF THE ADAPTATION PERIOD PRESCRIBED FOR THE
MEMBER STATE ANY EFFECT CAPABLE OF BEING TAKEN INTO CONSIDERATION BY
NATIONAL COURTS .



