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Summary 

 

1 . THE VALIDITY OF MEASURES ADOPTED BY THE INSTITUTIONS OF THE COMMUNITY 
CAN ONLY BE JUDGED IN THE LIGHT OF COMMUNITY LAW . THE LAW STEMMING FROM 
THE TREATY, AN INDEPENDENT SOURCE OF LAW, CANNOT BECAUSE OF ITS VERY NATURE 
BE OVERRIDDEN BY RULES OF NATIONAL LAW, HOWEVER FRAMED, WITHOUT BEING 
DEPRIVED OF ITS CHARACTER AS COMMUNITY LAW AND WITHOUT THE LEGAL BASIS OF 
THE COMMUNITY ITSELF BEING CALLED IN QUESTION . THEREFORE THE VALIDITY OF A 
COMMUNITY MEASURE OR ITS EFFCT WITHIN A MEMBER STATE CANNOT BE AFFECTED BY 
ALLEGATIONS THAT IT RUNS COUNTER TO EITHER FUNDAMENTAL RIGHTS AS 
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FORMULATED BY THE CONSTITUTION OF THAT STATE OR THE PRINCIPLES OF ITS 
CONSTITUTIONAL STRUCTURE . 

( JUDGMENT OF 15 JULY 1964, CASE 6/64 ( 1964 ) E . C . R ., P . 594 ) 

2 . RESPECT FOR FUNDAMENTAL RIGHTS FORMS AN INTEGRAL PART OF THE GENERAL 
PRINCIPLES OF LAW PROTECTED BY THE COURT OF JUSTICE . THE PROTECTION OF SUCH 
RIGHTS, WHILST INSPIRED BY THE CONSTITUTIONAL TRADITIONS COMMON TO THE 
MEMBER STATES, MUST BE ENSURED WITHIN THE FRAMEWORK OF THE STRUCTURE AND 

OBJECTIVES OF THE COMMUNITY . 

( JUDGMENT OF 12 NOVEMBER 1969, CASE 29/69, REC . 1969, P . 425 ) 

3 . THE REQUIREMENT BY THE AGRICULTURAL REGULATIONS OF THE COMMUNITY OF 
IMPORT AND EXPORT LICENCES INVOLVING FOR THE LICENSEES AN UNDERTAKING TO 
EFFECT THE PROPOSED TRANSACTIONS UNDER THE GUARANTEE OF A DEPOSIT 
CONSTITUTES A METHOD WHICH IS BOTH NECESSARY AND APPROPRIATE, FOR THE 
PURPOSES OF ARTICLES 40 ( 3 ) AND 43 OF THE EEC TREATY, TO ENABLE THE 
COMPETENT AUTHORITIES TO DETERMINE IN THE MOST EFFECTIVE MANNER THEIR 
INTERVENTIONS ON THE MARKET IN CEREALS . THE SYSTEM OF DEPOSITS VIOLATES NO 
FUNDAMENTAL RIGHT . 

4 . THE CONCEPT OF FORCE MAJEURE ADOPTED BY THE AGRICULTURAL REGULATIONS IS 
NOT LIMITED TO ABSOLUTE IMPOSSIBILITY BUT MUST BE UNDERSTOOD IN THE SENSE 
OF UNUSUAL CIRCUMSTANCES, OUTSIDE THE CONTROL OF THE IMPORTER OR 
EXPORTER, THE CONSEQUENCES OF WHICH, IN SPITE OF THE EXERCISE OF ALL DUE 
CARE, COULD NOT HAVE BEEN AVOIDED EXCEPT AT THE COST OF EXCESSIVE SACRIFICE . 

( JUDGMENT OF 11 JULY 1968, CASE 4/68, REC . 1968, P . 563 ) 

5 . BY LIMITING THE CANCELLATION OF THE UNDERTAKING TO EXPORT AND THE 
RELEASE OF THE DEPOSIT TO CASES OF FORCE MAJEURE THE COMMUNITY LEGISLATURE 
ADOPTED A PROVISION WHICH, WITHOUT IMPOSING AN UNDUE BURDEN ON IMPORTERS 
OR EXPORTERS, IS APPROPRIATE FOR ENSURING THE NORMAL FUNCTIONING OF THE 
ORGANIZATION OF THE MARKET IN CEREALS, IN THE GENERAL INTEREST AS DEFINED IN 
ARTICLE 39 OF THE TREATY . 

Parties 

 

IN CASE 11/70 

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE 
VERWALTUNGSGERICHT ( ADMINISTRATIVE COURT ) FRANKFURT-AM-MAIN, FOR A 

PRELIMINARY RULING IN THE CASE PENDING BEFORE THAT COURT BETWEEN 

INTERNATIONALE HANDELSGESELLSCHAFT MBH, THE REGISTERED OFFICE OF WHICH IS 
AT FRANKFURT-AM-MAIN, 

AND 

EINFUHR - UND VORRATSSTELLE FUER GETREIDE UND FUTTERMITTEL, FRANKFURT-AM-
MAIN, 

Subject of the case 

 

ON THE VALIDITY OF THE THIRD SUBPARAGRAPH OF ARTICLE 12 ( 1 ) OF REGULATION 
NO 120/67/EEC OF THE COUNCIL OF 13 JUNE 1967 ON THE COMMON ORGANIZATION OF 
THE MARKET IN CEREALS AND ARTICLE 9 OF REGULATION NO 473/67/EEC OF THE 
COMMISSION OF 21 AUGUST 1967 ON IMPORT AND EXPORT LICENCES FOR CEREALS AND 
PROCESSED CEREAL PRODUCTS, RICE, BROKEN RICE AND PROCESSED RICE PRODUCTS, 



Grounds 

 

1 BY ORDER OF 18 MARCH 1970 RECEIVED AT THE COURT ON 26 MARCH 1970, THE 
VERWALTUNGSGERICHT FRANKFURT-AM-MAIN, PURSUANT TO ARTICLE 177 OF THE EEC 
TREATY, HAS REFERRED TO THE COURT OF JUSTICE TWO QUESTIONS ON THE VALIDITY 
OF THE SYSTEM OF EXPORT LICENCES AND OF THE DEPOSIT ATTACHING TO THEM - 
HEREINAFTER REFERRED TO AS " THE SYSTEM OF DEPOSITS " - PROVIDED FOR BY 
REGULATION NO 120/67/EEC OF THE COUNCIL OF 13 JUNE 1967 ON THE COMMON 
ORGANIZATION OF THE MARKET IN CEREALS ( OJ SPECIAL EDITION 1967, P . 33 ) AND 
REGULATION NO 473/67/EEC OF THE COMMISSION OF 21 AUGUST 1967 ON IMPORT AND 
EXPORT LICENCES ( OJ 1967, NO 204, P . 16 ). 

2 IT APPEARS FROM THE GROUNDS OF THE ORDER REFERRING THE MATTER THAT THE 
VERWALTUNGSGERICHT HAS UNTIL NOW REFUSED TO ACCEPT THE VALIDITY OF THE 
PROVISIONS IN QUESTION AND THAT FOR THIS REASON IT CONSIDERS IT TO BE 
ESSENTIAL TO PUT AN END TO THE EXISTING LEGAL UNCERTAINTY . ACCORDING TO THE 
EVALUATION OF THE VERWALTUNGSGERICHT, THE SYSTEM OF DEPOSITS IS CONTRARY 
TO CERTAIN STRUCTURAL PRINCIPLES OF NATIONAL CONSTITUTIONAL LAW WHICH 
MUST BE PROTECTED WITHIN THE FRAMEWORK OF COMMUNITY LAW, WITH THE RESULT 
THAT THE PRIMACY OF SUPRANATIONAL LAW MUST YIELD BEFORE THE PRINCIPLES OF 
THE GERMAN BASIC LAW . MORE PARTICULARLY, THE SYSTEM OF DEPOSITS RUNS 
COUNTER TO THE PRINCIPLES OF FREEDOM OF ACTION AND OF DISPOSITION, OF 
ECONOMIC LIBERTY AND OF PROPORTIONALITY ARISING IN PARTICULAR FROM ARTICLES 
2 ( 1 ) AND 14 OF THE BASIC LAW . THE OBLIGATION TO IMPORT OR EXPORT RESULTING 
FROM THE ISSUE OF THE LICENCES, TOGETHER WITH THE DEPOSIT ATTACHING 
THERETO, CONSTITUTES AN EXCESSIVE INTERVENTION IN THE FREEDOM OF 
DISPOSITION IN TRADE, AS THE OBJECTIVE OF THE REGULATIONS COULD HAVE BEEN 
ATTAINED BY METHODS OF INTERVENTION HAVING LESS SERIOUS CONSEQUENCES . 

THE PROTECTION OF FUNDAMENTAL RIGHTS IN THE COMMUNITY LEGAL SYSTEM 

3 RECOURSE TO THE LEGAL RULES OR CONCEPTS OF NATIONAL LAW IN ORDER TO JUDGE 
THE VALIDITY OF MEASURES ADOPTED BY THE INSTITUTIONS OF THE COMMUNITY 
WOULD HAVE AN ADVERSE EFFECT ON THE UNIFORMITY AND EFFICACY OF COMMUNITY 
LAW . THE VALIDITY OF SUCH MEASURES CAN ONLY BE JUDGED IN THE LIGHT OF 
COMMUNITY LAW . IN FACT, THE LAW STEMMING FROM THE TREATY, AN INDEPENDENT 
SOURCE OF LAW, CANNOT BECAUSE OF ITS VERY NATURE BE OVERRIDDEN BY RULES OF 
NATIONAL LAW, HOWEVER FRAMED, WITHOUT BEING DEPRIVED OF ITS CHARACTER AS 
COMMUNITY LAW AND WITHOUT THE LEGAL BASIS OF THE COMMUNITY ITSELF BEING 
CALLED IN QUESTION . THEREFORE THE VALIDITY OF A COMMUNITY MEASURE OR ITS 
EFFECT WITHIN A MEMBER STATE CANNOT BE AFFECTED BY ALLEGATIONS THAT IT RUNS 
COUNTER TO EITHER FUNDAMENTAL RIGHTS AS FORMULATED BY THE CONSTITUTION OF 
THAT STATE OR THE PRINCIPLES OF A NATIONAL CONSTITUTIONAL STRUCTURE . 

4 HOWEVER, AN EXAMINATION SHOULD BE MADE AS TO WHETHER OR NOT ANY 
ANALOGOUS GUARANTEE INHERENT IN COMMUNITY LAW HAS BEEN DISREGARDED . IN 
FACT, RESPECT FOR FUNDAMENTAL RIGHTS FORMS AN INTEGRAL PART OF THE GENERAL 
PRINCIPLES OF LAW PROTECTED BY THE COURT OF JUSTICE . THE PROTECTION OF SUCH 
RIGHTS, WHILST INSPIRED BY THE CONSTITUTIONAL TRADITIONS COMMON TO THE 
MEMBER STATES, MUST BE ENSURED WITHIN THE FRAMEWORK OF THE STRUCTURE AND 
OBJECTIVES OF THE COMMUNITY . IT MUST THEREFORE BE ASCERTAINED, IN THE LIGHT 
OF THE DOUBTS EXPRESSED BY THE VERWALTUNGSGERICHT, WHETHER THE SYSTEM OF 
DEPOSITS HAS INFRINGED RIGHTS OF A FUNDAMENTAL NATURE, RESPECT FOR WHICH 
MUST BE ENSURED IN THE COMMUNITY LEGAL SYSTEM . 

THE FIRST QUESTION ( LEGALITY OF THE SYSTEM OF DEPOSITS ) 

5 BY THE FIRST QUESTION THE VERWALTUNGSGERICHT ASKS WHETHER THE 
UNDERTAKING TO EXPORT BASED ON THE THIRD SUBPARAGRAPH OF ARTICLE 12 ( 1 ) OF 
REGULATION NO 120/67, THE LODGING OF A DEPOSIT WHICH ACCOMPANIES THAT 
UNDERTAKING AND FORFEITURE OF THE DEPOSIT SHOULD EXPORTATION NOT OCCUR 
DURING THE PERIOD OF VALIDITY OF THE EXPORT LICENCE COMPLY WITH THE LAW . 

6 ACCORDING TO THE TERMS OF THE THIRTEENTH RECITAL OF THE PREAMBLE TO 
REGULATION NO 120/67, " THE COMPETENT AUTHORITIES MUST BE IN A POSITION 
CONSTANTLY TO FOLLOW TRADE MOVEMENTS IN ORDER TO ASSESS MARKET TRENDS 



AND TO APPLY THE MEASURES ... AS NECESSARY " AND " TO THAT END, PROVISION 
SHOULD BE MADE FOR THE ISSUE OF IMPORT AND EXPORT LICENCES ACCOMPANIED BY 
THE LODGING OF A DEPOSIT GUARANTEEING THAT THE TRANSACTIONS FOR WHICH 
SUCH LICENCES ARE REQUESTED ARE EFFECTED ". IT FOLLOWS FROM THESE 
CONSIDERATIONS AND FROM THE GENERAL SCHEME OF THE REGULATION THAT THE 
SYSTEM OF DEPOSITS IS INTENDED TO GUARANTEE THAT THE IMPORTS AND EXPORTS 
FOR WHICH THE LICENCES ARE REQUESTED ARE ACTUALLY EFFECTED IN ORDER TO 
ENSURE BOTH FOR THE COMMUNITY AND FOR THE MEMBER STATES PRECISE 
KNOWLEDGE OF THE INTENDED TRANSACTIONS . 

7 THIS KNOWLEDGE, TOGETHER WITH OTHER AVAILABLE INFORMATION ON THE STATE 
OF THE MARKET, IS ESSENTIAL TO ENABLE THE COMPETENT AUTHORITIES TO MAKE 
JUDICIOUS USE OF THE INSTRUMENTS OF INTERVENTION, BOTH ORDINARY AND 
EXCEPTIONAL, WHICH ARE AT THEIR DISPOSAL FOR GUARANTEEING THE FUNCTIONING 
OF THE SYSTEM OF PRICES INSTITUTED BY THE REGULATION, SUCH AS PURCHASING, 
STORING AND DISTRIBUTING, FIXING DENATURING PREMIUMS AND EXPORT REFUNDS, 
APPLYING PROTECTIVE MEASURES AND CHOOSING MEASURES INTENDED TO AVOID 
DEFLECTIONS OF TRADE . THIS IS ALL THE MORE IMPERATIVE IN THAT THE 
IMPLEMENTATION OF THE COMMON AGRICULTURAL POLICY INVOLVES HEAVY FINANCIAL 
RESPONSIBILITIES FOR THE COMMUNITY AND THE MEMBER STATES . 

8 IT IS NECESSARY, THEREFORE, FOR THE COMPETENT AUTHORITIES TO HAVE 
AVAILABLE NOT ONLY STATISTICAL INFORMATION ON THE STATE OF THE MARKET BUT 
ALSO PRECISE FORECASTS ON FUTURE IMPORTS AND EXPORTS . SINCE THE MEMBER 
STATES ARE OBLIGED BY ARTICLE 12 OF REGULATION NO 120/67 TO ISSUE IMPORT AND 
EXPORT LICENCES TO ANY APPLICANT, A FORECASE WOULD LOSE ALL SIGNIFICANCE IF 
THE LICENCES DID NOT INVOLVE THE RECIPIENTS IN AN UNDERTAKING TO ACT ON 
THEM . AND THE UNDERTAKING WOULD BE INEFFECTUAL IF OBSERVANCE OF IT WERE 

NOT ENSURED BY APPROPRIATE MEANS . 

9 THE CHOICE FOR THAT PURPOSE BY THE COMMUNITY LEGISLATURE OF THE DEPOSIT 
CANNOT BE CRITICIZED IN VIEW OF THE FACT THAT THAT MACHINERY IS ADAPTED TO 
THE VOLUNTARY NATURE OF REQUESTS FOR LICENCES AND THAT IT HAS THE DUAL 
ADVANTAGE OVER OTHER POSSIBLE SYSTEMS OF SIMPLICITY AND EFFICACY . 

10 A SYSTEM OF MERE DECLARATION OF EXPORTS EFFECTED AND OF UNUSED LICENCES, 
AS PROPOSED BY THE PLAINTIFF IN THE MAIN ACTION, WOULD, BY REASON OF ITS 
RETROSPECTIVE NATURE AND LACK OF ANY GUARANTEE OF APPLICATION, BE INCAPABLE 
OF PROVIDING THE COMPETENT AUTHORITIES WITH SURE DATA ON TRENDS IN THE 
MOVEMENT OF GOODS . 

11 LIKEWISE, A SYSTEM OF FINES IMPOSED A POSTERIORI WOULD INVOLVE 
CONSIDERABLE ADMINISTRATIVE AND LEGAL COMPLICATIONS AT THE STAGE OF 
DECISION AND OF EXECUTION, AGGRAVATED BY THE FACT THAT THE TRADERS 
CONCERNED MAY BE BEYOND THE REACH OF THE INTERVENTION AGENCIES BY REASON 
OF THEIR RESIDENCE IN ANOTHER MEMBER STATE, SINCE ARTICLE 12 OF THE 
REGULATION IMPOSES ON MEMBER STATES THE OBLIGATION TO ISSUE THE LICENCES 
TO ANY APPLICANT " IRRESPECTIVE OF THE PLACE OF HIS ESTABLISHMENT IN THE 
COMMUNITY . " 

12 IT THEREFORE APPEARS THAT THE REQUIREMENT OF IMPORT AND EXPORT LICENCES 
INVOLVING FOR THE LICENSEES AN UNDERTAKING TO EFFECT THE PROPOSED 
TRANSACTIONS UNDER THE GUARANTEE OF A DEPOSIT CONSTITUTES A METHOD WHICH 
IS BOTH NECESSARY AND APPROPRIATE TO ENABLE THE COMPETENT AUTHORITIES TO 
DETERMINE IN THE MOST EFFECTIVE MANNER THEIR INTERVENTIONS ON THE MARKET 

IN CEREALS . 

13 THE PRINCIPLE OF THE SYSTEM OF DEPOSITS CANNOT THEREFORE BE DISPUTED . 

14 HOWEVER, EXAMINATION SHOULD BE MADE AS TO WHETHER OR NOT CERTAIN 
DETAILED RULES OF THE SYSTEM OF DEPOSITS MIGHT BE CONTESTED IN THE LIGHT OF 
THE PRINCIPLES ENOUNCED BY THE VERWALTUNGSGERICHT, ESPECIALLY IN VIEW OF 
THE ALLEGATION OF THE PLAINTIFF IN THE MAIN ACTION THAT THE BURDEN OF THE 
DEPOSIT IS EXCESSIVE FOR TRADE, TO THE EXTENT OF VIOLATING FUNDAMENTAL 
RIGHTS . 

15 IN ORDER TO ASSESS THE REAL BURDEN OF THE DEPOSIT ON TRADE, ACCOUNT 
SHOULD BE TAKEN NOT SO MUCH OF THE AMOUNT OF THE DEPOSIT WHICH IS 



REPAYABLE - NAMELY 0.5 UNIT OF ACCOUNT PER 1 000 KG - AS OF THE COSTS AND 
CHARGES INVOLVED IN LODGING IT . IN ASSESSING THIS BURDEN, ACCOUNT CANNOT BE 
TAKEN OF FORFEITURE OF THE DEPOSIT ITSELF, SINCE TRADERS ARE ADEQUATELY 
PROTECTED BY THE PROVISIONS OF THE REGULATION RELATING TO CIRCUMSTANCES 
RECOGNIZED AS CONSTITUTING FORCE MAJEURE . 

16 THE COSTS INVOLVED IN THE DEPOSIT DO NOT CONSTITUTE AN AMOUNT 
DISPROPORTIONATE TO THE TOTAL VALUE OF THE GOODS IN QUESTION AND OF THE 
OTHER TRADING COSTS . IT APPEARS THEREFORE THAT THE BURDENS RESULTING FROM 
THE SYSTEM OF DEPOSITS ARE NOT EXCESSIVE AND ARE THE NORMAL CONSEQUENCE OF 
A SYSTEM OF ORGANIZATION OF THE MARKETS CONCEIVED TO MEET THE 
REQUIREMENTS OF THE GENERAL INTEREST, DEFINED IN ARTICLE 39 OF THE TREATY, 
WHICH AIMS AT ENSURING A FAIR STANDARD OF LIVING FOR THE AGRICULTURAL 
COMMUNITY WHILE ENSURING THAT SUPPLIES REACH CONSUMERS AT REASONABLE 
PRICES . 

17 THE PLAINTIFF IN THE MAIN ACTION ALSO POINTS OUT THAT FORFEITURE OF THE 
DEPOSIT IN THE EVENT OF THE UNDERTAKING TO IMPORT OR EXPORT NOT BEING 
FULFILLED REALLY CONSTITUTES A FINE OR A PENALTY WHICH THE TREATY HAS NOT 
AUTHORIZED THE COUNCIL AND THE COMMISSION TO INSTITUTE . 

18 THIS ARGUMENT IS BASED ON A FALSE ANALYSIS OF THE SYSTEM OF DEPOSITS 
WHICH CANNOT BE EQUATED WITH A PENAL SANCTION, SINCE IT IS MERELY THE 
GUARANTEE THAT AN UNDERTAKING VOLUNTARILY ASSUMED WILL BE CARRIED OUT . 

19 FINALLY, THE ARGUMENTS RELIED UPON BY THE PLAINTIFF IN THE MAIN ACTION 
BASED FIRST ON THE FACT THAT THE DEPARTMENTS OF THE COMMISSION ARE NOT 
TECHNICALLY IN A POSITION TO EXPLOIT THE INFORMATION SUPPLIED BY THE SYSTEM 
CRITICIZED, SO THAT IT IS DEVOID OF ALL PRACTICAL USEFULNESS, AND SECONDLY ON 
THE FACT THAT THE GOODS WITH WHICH THE DISPUTE IS CONCERNED ARE SUBJECT TO 
THE SYSTEM OF INWARD PROCESSING ARE IRRELEVANT . THESE ARGUMENTS CANNOT 
PUT IN ISSUE THE ACTUAL PRINCIPLE OF THE SYSTEM OF DEPOSITS . 

20 IT FOLLOWS FROM ALL THESE CONSIDERATIONS THAT THE FACT THAT THE SYSTEM 
OF LICENCES INVOLVING AN UNDERTAKING, BY THOSE WHO APPLY FOR THEM, TO 
IMPORT OR EXPORT, GUARANTEED BY A DEPOSIT, DOES NOT VIOLATE ANY RIGHT OF A 
FUNDAMENTAL NATURE . THE MACHINERY OF DEPOSITS CONSTITUTES AN APPROPRIATE 
METHOD, FOR THE PURPOSES OF ARTICLE 40 ( 3 ) OF THE TREATY, FOR CARRYING OUT 
THE COMMON ORGANIZATION OF THE AGRICULTURAL MARKETS AND ALSO CONFORMS 
TO THE REQUIREMENTS OF ARTICLE 43 . 

THE SECOND QUESTION ( CONCEPT OF " FORCE MAJEURE " ) 

21 BY THE SECOND QUESTION THE VERWALTUNGSGERICHT ASKS WHETHER, IN THE 
EVENT OF THE COURT' S CONFIRMING THE VALIDITY OF THE DISPUTED PROVISION OF 
REGULATION NO 120/67, ARTICLE 9 OF REGULATION NO 473/67 OF THE COMMISSION, 
ADOPTED IN IMPLEMENTATION OF THE FIRST REGULATION, IS IN CONFORMITY WITH 
THE LAW, IN THAT IT ONLY EXCLUDES FORFEITURE OF THE DEPOSIT IN CASES OF FORCE 
MAJEURE . 

22 IT APPEARS FROM THE GROUNDS OF THE ORDER REFERRING THE MATTER THAT THE 
COURT CONSIDERS EXCESSIVE AND CONTRARY TO THE ABOVEMENTIONED PRINCIPLES 
THE PROVISION IN ARTICLE 1 ( SIC ) OF REGULATION NO 473/67, THE EFFECT OF WHICH 
IS TO LIMIT THE CANCELLATION OF THE OBLIGATION TO IMPORT OR EXPORT AND 
RELEASE OF THE DEPOSIT ONLY TO " CIRCUMSTANCES WHICH MAY BE CONSIDERED TO 
BE A CASE OF FORCE MAJEURE " . IN THE LIGHT OF ITS EXPERIENCE, THE 
VERWALTUNGSGERICHT CONSIDERS THAT PROVISION TO BE TOO NARROW, LEAVING 
EXPORTERS OPEN TO FORFEITURE OF THE DEPOSIT IN CIRCUMSTANCES IN WHICH 
EXPORTATION WOULD NOT HAVE TAKEN PLACE FOR REASONS WHICH WERE JUSTIFIABLE 
BUT NOT ASSIMILABLE TO A CASE OF FORCE MAJEURE IN THE STRICT MEANING OF THE 
TERM . FOR ITS PART, THE PLAINTIFF IN THE MAIN ACTION CONSIDERS THIS PROVISION 
TO BE TOO SEVERE BECAUSE IT LIMITS THE RELEASE OF THE DEPOSIT TO CASES OF 
FORCE MAJEURE WITHOUT TAKING INTO ACCOUNT THE ARRANGEMENTS OF IMPORTERS 

OR EXPORTERS WHICH ARE JUSTIFIED BY CONSIDERATIONS OF A COMMERCIAL NATURE . 

23 THE CONCEPT OF FORCE MAJEURE ADOPTED BY THE AGRICULTURAL REGULATIONS 
TAKES INTO ACCOUNT THE PARTICULAR NATURE OF THE RELATIONSHIPS IN PUBLIC LAW 
BETWEEN TRADERS AND THE NATIONAL ADMINISTRATION, AS WELL AS THE OBJECTIVES 



OF THOSE REGULATIONS . IT FOLLOWS FROM THOSE OBJECTIVES AS WELL AS FROM THE 
POSITIVE PROVISIONS OF THE REGULATIONS IN QUESTION THAT THE CONCEPT OF 
FORCE MAJEURE IS NOT LIMITED TO ABSOLUTE IMPOSSIBILITY BUT MUST BE 
UNDERSTOOD IN THE SENSE OF UNUSUAL CIRCUMSTANCES, OUTSIDE THE CONTROL OF 
THE IMPORTER OR EXPORTER, THE CONSEQUENCES OF WHICH, IN SPITE OF THE 
EXERCISE OF ALL DUE CARE, COULD NOT HAVE BEEN AVOIDED EXCEPT AT THE COST OF 
EXCESSIVE SACRIFICE . THIS CONCEPT IMPLIES A SUFFICIENT FLEXIBILITY REGARDING 
NOT ONLY THE NATURE OF THE OCCURRENCE RELIED UPON BUT ALSO THE CARE WHICH 
THE EXPORTER SHOULD HAVE EXERCISED IN ORDER TO MEET IT AND THE EXTENT OF 

THE SACRIFICES WHICH HE SHOULD HAVE ACCEPTED TO THAT END . 

24 THE CASES OF FORFEITURE CITED BY THE COURT AS IMPOSING AN UNJUSTIFIED AND 
EXCESSIVE BURDEN ON THE EXPORTER APPEAR TO CONCERN SITUATIONS IN WHICH 
EXPORTATION HAS NOT TAKEN PLACE EITHER THROUGH THE FAULT OF THE EXPORTER 
HIMSELF OR AS A RESULT OF AN ERROR ON HIS PART OR FOR PURELY COMMERCIAL 
CONSIDERATIONS . THE CRITICISMS MADE AGAINST ARTICLE 9 OF REGULATION NO 
473/67 LEAD THEREFORE IN REALITY TO THE SUBSTITUTION OF CONSIDERATIONS 
BASED SOLELY ON THE INTEREST AND BEHAVIOUR OF CERTAIN TRADERS FOR A SYSTEM 
LAID DOWN IN THE PUBLIC INTEREST OF THE COMMUNITY . THE SYSTEM ESTABLISHED, 
UNDER THE PRINCIPLES OF REGULATION NO 120/67, BY IMPLEMENTING REGULATION NO 
473/67 IS INTENDED TO RELEASE TRADERS FROM THEIR UNDERTAKING ONLY IN CASES 
IN WHICH THE IMPORT OR EXPORT TRANSACTION WAS NOT ABLE TO BE CARRIED OUT 
DURING THE PERIOD OF VALIDITY OF THE LICENCE AS A RESULT OF THE OCCURRENCES 
REFERRED TO BY THE SAID PROVISIONS . BEYOND SUCH OCCURRENCES, FOR WHICH 
THEY CANNOT BE HELD RESPONSIBLE, IMPORTERS AND EXPORTERS ARE OBLIGED TO 
COMPLY WITH THE PROVISIONS OF THE AGRICULTURAL REGULATIONS AND MAY NOT 
SUBSTITUTE FOR THEM CONSIDERATIONS BASED UPON THEIR OWN INTERESTS . 

25 IT THEREFORE APPEARS THAT BY LIMITING THE CANCELLATION OF THE 
UNDERTAKING TO EXPORT AND THE RELEASE OF THE DEPOSIT TO CASES OF FORCE 
MAJEURE THE COMMUNITY LEGISLATURE ADOPTED A PROVISION WHICH, WITHOUT 
IMPOSING AN UNDUE BURDEN ON IMPORTERS OR EXPORTERS, IS APPROPRIATE FOR 
ENSURING THE NORMAL FUNCTIONING OF THE ORGANIZATION OF THE MARKET IN 
CEREALS, IN THE GENERAL INTEREST AS DEFINED IN ARTICLE 39 OF THE TREATY . IT 
FOLLOWS THAT NO ARGUMENT AGAINST THE VALIDITY OF THE SYSTEM OF DEPOSITS 
CAN BE BASED ON THE PROVISIONS LIMITING RELEASE OF THE DEPOSIT TO CASES OF 

FORCE MAJEURE . 

Decision on costs 

 

26 THE COSTS INCURRED BY THE GOVERNMENT OF THE KINGDOM OF THE 
NETHERLANDS, THE GOVERNMENT OF THE FEDERAL REPUBLIC OF GERMANY AND THE 
COMMISSION OF THE EUROPEAN COMMUNITIES, WHICH HAVE SUBMITTED 
OBSERVATIONS TO THE COURT, ARE NOT RECOVERABLE . 

27 AS THESE PROCEEDINGS ARE, IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE 
CONCERNED, IN THE NATURE OF A STEP IN THE ACTION PENDING BEFORE THE 
VERWALTUNGSGERICHT FRANKFURT-AM-MAIN, THE DECISION AS TO COSTS IS A MATTER 
FOR THAT COURT . 

Operative part 

 

THE COURT 

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE VERWALTUNGSGERICHT 
FRANKFURT-AM-MAIN, BY ORDER OF THAT COURT OF 18 MARCH 1970, HEREBY RULES : 

EXAMINATION OF THE QUESTIONS PUT REVEALS NO FACTOR CAPABLE OF AFFECTING 
THE VALIDITY OF : 



( 1 ) THE THIRD SUBPARAGRAPH OF ARTICLE 12 ( 1 ) OF REGULATION NO 120/67/EEC OF 
THE COUNCIL OF 13 JUNE 1967 MAKING THE ISSUE OF IMPORT AND EXPORT LICENCES 
CONDITIONAL ON THE LODGING OF A DEPOSIT GUARANTEEING PERFORMANCE OF THE 
UNDERTAKING TO IMPORT OR EXPORT DURING THE PERIOD OF VALIDITY OF THE 
LICENCE; 

( 2 ) ARTICLE 9 OF REGULATION NO 473/67/EEC OF THE COMMISSION OF 21 AUGUST 
1967, THE EFFECT OF WHICH IS TO LIMIT THE CANCELLATION OF THE UNDERTAKING TO 
IMPORT OR EXPORT AND THE RELEASE OF THE DEPOSIT ONLY TO CIRCUMSTANCES 

WHICH MAY BE CONSIDERED TO BE A CASE OF " FORCE MAJEURE " . 

 


